SLOVAK NATIONAL
CENTRE FOR
HUMAN RIGHTS

Report on the Observance
of Human Rights

Including the Principle of Equal Treatment
in the Slovak Republic for the Year 2022




Title: Report on the Observance of Human Rights Including the Principle
of Equal Treatment in the Slovak Republic for the Year 2022

Authors: Collective of authors of the Slovak National Centre for Human
Rights

Published by: Slovak National Centre for Human Rights, in Bratislava 2023
Photos: Jakub Kovac

Graphics: Kovidesign
Kamila Cernakova

The authors are responsible for the content and editing
The text has not undergone language editing.

Not for sale.

ISBN: 978-80-99917-67-6 (print)
978-80-99917-68-3 (online)






11

1.2

1.3

1.4

2.1

2.2

2.3

2.4

25

31

32

321

322

33

Table of content

List of abbreviations

Introduction

Evaluation of 2022 Recommendations
COVID-19 Vaccination

Impacts of the COVID-19 Pandemic on Selected
Human Rights and Fundamental Freedoms

Women's Reproductive Rights
Promotion and Protection of Human Rights,
Fundamental Freedoms and the Principle of

Equal Treatment in Legislative Processes

Segregation in Education and Training —a Continuing
Problem and an Evaluation of Proposed Solutions

On Efforts to Introduce a Legal Definition of Segregation

Discrimination in the Form of Excessive Inclusion
of Roma Children in Special Classes

Access to Inclusive Education and Development Thereof
Cases of Segregation

On the status of Implementation

of the Recormmendations of the UN Committee

on the Elimination of Racial Discrimination
Recommendation:

Rights of LGBTI+ People in Slovakia

Terrorist Attack on LGBTI+ People
outsideTeplaren Bar in Bratislava

Legislative Proposals Impacting on the
Status and Rights of LGBTI+ People

Draft Acts Stigmatising LGBTI+ People
and Restricting their Rights

Legal Regulation of Same-sex Unions

Limitations of Legal and Medical Transition in Slovakia

12

13

16

19

27

32

34

38

40

45

49

51

52

56

58

58

61

65



34

41

411

412

41.3

414

42

4.2

422

423

Democratic Space for LGBTI+ Human
Rights Defenders in Slovakia

Conclusion
Recommendation

Fundamental Rights and Freedoms of Persons Fleeing
the International Armed Conflict in Ukraine

General Background and Legal Framework

Provision of Accornmodation for Persons Fleeing
the International Armed Conflict in Ukraine

Access of Refugee Children who have Fled the International
Armed Conflict in Ukraine to Education

Access to Employment

Human Trafficking

Compliance with the Principle of Equal Treatment under the
Anti-Discrimination Legislation in Relation to the Arrival of
Persons Fleeing the International Armed Conflict in Ukraine
Provision of Goods and Services

Education

Employment and Similar Legal Relations

Conclusion

Recommendation

Conclusion

List of recommendations

71

79

81

82

85

20

94

98

102

105

106

107

108

109

10

12

n5



List of Abbreviations

2021 Report — Report on the Observance of Human Rights Including the
Principle of Equal Treatment in the Slovak Republic for the Year 2021

2022 Report — Report on the Observance of Human Rights Including the
Principle of Equal Treatment in the Slovak Republic for the Year 2022

Abortion - induced termination of pregnancy
Act on Asylum - Act No. 480/2002 Coll. on Asylum

Act on Employment Services - Act No. 5/2004 Coll. on Employment Ser-
vices, and on the amendment and supplementation of certain Acts

Act on Health Insurance - Act No. 580/2004 Coll. on Health Insurance and
on the amendment and supplementation of Act No. 95/2002 Coll. on In-
surance, and on the amendment and supplementation of certain Acts

Act on lllegal Work and lllegal Employment — Act No. 82/2005 Coll. on llle-
gal Work and lllegal Employment, and on the amendment and supplemen-
tation of certain Acts

Act on Name and Surname - Act No. 300/1993 Coll. on Name and Surname

Act on the Residence of Aliens — Act No. 404/2011 Coll. on the Residence of
Aliens

Act on State Symbols - Act No. 63/1993 Coll. on the State Symbols of the
Slovak Republic and their Use

Act on Teaching and Professional Staff — Act No.138/2019 Coll. on Teaching
and Professional Staff, and on the amendment and supplementation of cer-
tain Acts

Anti-Discrimination Act - Act No. 365/2004 Coll. on Equal Treatment in Cer-
tain Areas and on Protection Against Discrimination, and on the amend-
ment and supplementation of certain Acts (the Anti-Discrimination Act)

CEDAW - Convention on the Elimination of All Forms of Discrimination
Against Women

Centre - Slovak National Centre for Human Rights

Committee - United Nations Committee on the Elimination of Racial Discri-
mination



Committee for the Rights of LGBTI Persons - Committee for the Rights of
Lesbian, Gay, Bisexual, Transgender and Intersex Persons of the Government
Council of the SR for Human Rights, National Minorities and Gender Equality
Constitutional Act on State Security — Constitutional Act No. 227/2002 Coll.
on State Security in Times of War, State of War, State of Extreme Emergency
and State of Emergency, as amended

Constitutional Court of the SR - Constitutional Court of the Slovak Republic

Convention - European Convention on the Protection of Human Rights and
Fundamental Freedoms

ECtHR - European Court of Human Rights

Education Act - Act No. 245/2008 Coll. on Education and Training (Educa-
tion Act), and on the amendment and supplementation of certain Acts, as
amended

Government of the SR - Government of the Slovak Republic

HRBA approach - principles of the Human Rights-based Approach

ICERD - International Convention on the Elimination of All Forms of Racial
Discrimination

ICESCR - International Covenant on Economic, Social and Cultural Rights
Inspection Centre — School Inspection Centre PreSov
IOM - International Organisation for Migration

Lex Ukraine - Act No. 55/2022 Coll. on Certain Measures in View of the Situ-
ation in Ukraine

Lex Ukraine 2 — Act No. 92/2022 Coll. on Certain Other Measures in View of
the Situation in Ukraine

Lex Ukraine 3 — Act No. 199/2022 Coll. on Certain Social Measures in View of
the Situation in Ukraine

Migration Office — Migration Office of the Ministry of Interior of the Slovak
Republic

Ministry of Education of the SR - Ministry of Education, Science, Research
and Sport of the Slovak Republic



Ministry of Health of the SR - Ministry of Health of the Slovak Republic
Supreme Administrative Court of the SR - Supreme Administrative Court of
the Slovak Republic

Ministry of Interior of the SR - Ministry of Interior of the Slovak Republic

Ministry of Labour of the SR - Ministry of Labour, Social Affairs and Family
of the Slovak Republic

Ministry of Transport of the SR - Ministry of Transport of the Slovak Repulb-
lic

National Council of the SR - National Council of the Slovak Republic

National Unit - National Unit for Combating lllegal Migration of the Border
and Aliens Police Office of the Presidium of the Police Force

NIP - National Labour Inspectorate
President of the SR - President of the Slovak Republic

Programme Statement - Programme Statements of the Government of
the SR for the period 2021 - 2024

Public Health Authority of the SR — Public Health Authority of the Slovak
Republic

SKP - Slovak Chamber of Psychologists

SKU - Slovak Chamber of Teachers

SR - Slovak Republic

Strategy - Strategy for an Inclusive Approach in Education

UNHCR - United Nations High Commissioner for Refugees



Introduction

The Slovak National Centre for Hu-
man Rights (hereinafter referred
to as “the Centre”) is a national hu-
man rights institution a national
equality body. The National Council
of the Slovak Republic (hereinafter
referred to as “the National Coun-
cil of the SR”") was established the
Centre by Act No. 308/1993 Coll. on
the Establishment of the Slovak
National Centre for Human Rights
(hereinafter referred to as “the Cen-
tre Act”), which came to effect on
1 January 1994. The Establishment
Act of the Centre was subject to
an Agreement between the Gov-
ernment of the Slovak Republic
(hereinafter referred to as the “Gov-
ernment of the SR") and the Unit-
ed Nations on the establishment
of the Slovak National Centre for
Human Rights published as Noti-
fication of the Ministry of Foreign
Affairs of the SR No. 29/1995 Coll.

The Centre performs essential
tasks in two important areas of
social and legal relations. The first
one is defined by its missio to pro-
tect and promote human rights
and fundamental freedoms, while
the second one is defined pri-
marily by the provisions of Act

No. 365/2004 Coll. on Equal Treat-
ment in Certain Areas and on Pro-
tection Against Discrimination,
and on the amendment and sup-
plementation of certain Acts (An-
ti-Discrimination Act) (hereinafter
referred to as the “Anti-Discrimi-
nation Act”). In accordance with
its mmandate, it monitors and eval-
uates the observance of human
rights, fundamental freedoms and
the principle of equal treatment.
By 30 April of each calendar year, it
prepares and publishes on its web-
site a Report on the Observance of
Human Rights Including the Prin-
ciple of Equal Treatment in the Slo-
vak Republic for the previous
calendar year.

The aim of the Report
on Observance of Hu-
man Rights Including
the Principle of Equal
Treatment in  the
Slovak Republic for
the Year 2022 (here-
inafter referred to as
the "2022 Report”) is
to provide the public
with a comprehensive
assessment of the sta-
tus of selected human
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rights and fundamental freedoms
in Slovakia. At the same time, the
Centre aims to make recommen-
dations to improve the protection
and implementation of human
rights and fundamental freedoms.
For the first time, the Centre also
reviewed the evaluation of the rec-
ommendations addressed to in-
dividual entities in the Report on
the Observance of Human Rights
Including the Principle of Equal
Treatment in the Slovak Repub-
lic for the Year 2021 (hereafter re-
ferred to as the “2021 Report”), and
will continue evaluating the imple-
mentation of the recommenda-
tions in the following years.

The presented 2022 Report is di-
vided into four chapters. The first
chapter assesses the recommen-
dations addressed in the 2021
Report, specifically in the area of
COVID-19 vaccination and the im-
pact of the COVID-19 pandemic on
selected human rights and fun-
damental freedoms, in the area
of women's reproductive rights,
and in the area of the promotion
and protection of human rights,
fundamental freedoms and the
principle of equal treatment in
legislative processes. The evalua-
tion of recommendations is a tool
for monitoring progress in making
the protection and enjoyment of
human rights and fundamental
freedoms more effective.

The second chapter deals with
segregation in the field of educa-
tion, which is a persistent problem
in the Slovak Republic (hereinafter
referred to as “SR") and finding the
solution is a continuous challenge
for all relevant and responsible in-

volved parties. School segregation
affects not only socially deprived
children but also children with dis-
abilities. In the second chapter, the
Centre evaluated the ongoing im-
plementation of reforms of the Re-
covery and Resilience Plan of the
Slovak Republic aimed at deseg-
regation in the field of education,
and it referred to those reforms
that the Ministry of Education of
the SR has not implemented with-
in the set deadlines. The ongoing
implementation of the recom-
mendations by the United Nations
Committee on the Elimination of
Racial Discrimination addressed to
the Slovak Republic in 2022, which
concerned resolving the problem
of unequal treatment of Roma
children in the field of education,
was also evaluated. The Centre
supplemented its evaluation with
its own findings in response to the
State School Inspectorate warn-
ings about segregation practices
in specific schools.

The third chapter addresses the
main challenges in the field of pro-
tection of LGBTI+ rights in Slovakia
in the previous year. At the same
time, the Centre follows up on the
2021 Report and also in 2022 it ex-
amined how human rights de-
fenders perceive the civic space
for their work and activities, thus
reflecting the obligation of the SR
to create a safe and supportive
environment for society and an
environment where every person
should have access to exercise his
or her human rights.

The fourth chapter deals with the
impact of the armed conflict in
Ukraine on the human rights of ref-



ugees. It reflects the Centre's mon-
itoring and evaluation work on the
issue. It aims to evaluate the topic
in selected areas, namely housing,
education, employment, and also

trafficking in human beings. The
Centre also considers it important
to identify the challenges which
the SR must face accordingly.

n



The evaluation of recommendations is a tool for
monitoring progress in making the protection and

enjoyment of human rights and fundamental freedoms
more effective.



1.1 COVID-19 Vaccination

In the 2021 Report, the Centre not-
ed a significant increase in the
use of the term “discrimination”
by both professionals and the
general public in relation to the
COVID-19 vaccination. Being/not
being vaccinated has become a
criterion for having various rights
and obligations in several spheres
of life. Therefore, compliance with
the principle of equal treatment in
relation to the COVID-19 vaccina-
tion in the areas of employment
and similar legal relations and the
provision of goods and services
protected by the Anti-Discrimina-
tion Act was assessed. The Centre
provided a comprehensive view
of the issue. As a national human
rights institution, the Centre com-
mented on the considerations on
compulsory vaccination that were
echoing throughout society at the
end of 2021.

As regards employment and sim-
ilar legal relations, the Centre has

registered cases of possible viola-
tion of the prohibition of discrimi-
nation of unvaccinated persons in
terms of granting benefits to vacci-
nated persons and in terms of ap-
plying this criterion in the recruit-
ment process in connection with
the COVID-19 vaccination. In sup-
port of the vaccination campaign,
suppliers of goods and services of-
fered consumers a discount if they
presented proof of COVID-19 vac-
cination. The Centre also assessed
the impact of restricted access to
establishments imposed by de-
crees of the Public Health Authori-
ty of the Slovak Republic (hereinaf-
ter referred to as the “Public Health
Authority of the SR"). The chapter
concludes by assessing whether
the adoption of legislation intro-
ducing the institute of compulso-
ry COVID-19 vaccination could be
seen as a reasonable restriction on
the right to inviolability of the per-
son and his or her privacy.

The Centre recommended to:

Private-legal entities not to use the criterion of being or not being
vaccinated against COVID-19 to impose different rights and obliga-
tions on persons in a comparable situation, unless they are entitled
or required to do so by a generally binding legal provision.

Labour inspectorates to focus their inspection activities on compli-
ance with generally binding legislation governing compliance with
the principle of equal treatment in employment and similar legal re-
lations with both vaccinated and unvaccinated persons.

The Slovak Trade Inspection to focus its inspection activities on com-
pliance with generally binding legislation governing the obligation
to comply with the principle of equal treatment of both vaccinated
and unvaccinated consumers.

13
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4. The National Council of the SR, Government of the SR and Public
Health Authority of the SR, to comprehensively assess the reasons
for implementation in the case of the introduction of a general vac-
cination obligation or an obligation for selected groups of the pop-

ulation.

The Centre states that the imple-
mentation of the above recom-
mendations in 2022 was largely
influenced by the evolution of the
COVID-19 pandemic. Restrictive
measures regarding vaccination
against this disease were only in
effect in the months of January
and February 2022. Subsequently,
the measures taken to prevent the
spread of this infectious disease
in the population were eased by
the state authorities and were not
stricter until the end of 2022.

The Public Health Authority of the
SR abolished the restriction of ac-
cess to establishments by Decree
No. 25/2022 V. v. of the SR with ef-
fect from 26 February 2022. The re-
striction on employee accessto the
workplace and other premises of
the employer was also abolished.
With the withdrawal of measures
linked to COVID-19 vaccination, the
very subject of vaccination and the
differentiation of persons on that
basis by private-legal entities has
gradually fallen into oblivion.

In its first recommendation, the
Centre urged these entities not to
use the COVID-19 vaccination crite-
rion to impose different rights and
obligations on persons in compa-
rable situations, unless they are
entitled or required to do so by a
generally binding legal provision.

The Centre considers the recom-
mendation to have been complied
with. Private-legal entities com-
plied with the obligation laid down
in the Decrees to allow access to
premises to vaccinated persons
and persons complying with the
established criteria. The Centre has
not observed cases in which pri-
vate-legal entities would arbitrarily
make the exercise of certain rights
conditional  upon  vaccination
against COVID-19 or impose differ-
ent obligations on unvaccinated
persons. The above recommenda-
tion of the Centre proved reasona-
ble also in the context of the ruling
of the Constitutional Court of the
SR (hereinafter referred to as “the
Constitutional Court of the SR"),
which reviewed the proposal of a
group of deputies to declare the
incompatibility of the provision of
the law regulating the possibility of
the Public Health Authority of the
SR or a regional public health au-
thority to adopt measures condi-
tioning entry into establishments
on proof of COVID-19 vaccination,
by a negative test or a certificate of
overcoming the COVID-19 disease,
with the constitutional prohibition
of discrimination. The Constitu-
tional Court stated that: ,the une-
qual treatment of unvaccinated
persons compared to persons who
have a valid COVID-19 vaccina-
tion certificate or a certificate of

1 The restriction of access of employees to the workplace and other employer's premises was
abolished by Decree No.16/2022 V. v. of the Public Health Authority of the SR with effect from

5 February 2022.



having overcome COVID-19 when
entering the premises of estab-
lishments where people gather
and when coming to mass events,
which may occur based on the
application of statutory authori-
sation contained in the contested
provision of the Act on the Protec-
tion of Public Health, cannot be
considered as a manifestation of
constitutionally unacceptable dis-
crimination. The contested stat-
utory provision of the Act on the
Protection of Public Health pur-
sues a legitimate aim consisting
(in addition to the protection of
the business environment), in par-
ticular, of the protection of health,
primarily of unvaccinated persons
and, indirectly, of all other natu-
ral persons“? The legal opinion of
the Constitutional Court of the SR
corresponds with the recommen-
dation of the Centre, which consid-
ered the distinction between vac-
cinated and unvaccinated persons
to be lawful if private-law subjects
in legal relations were entitled to
such action or if they were required
to do so by a generally binding le-
gal regulation.

The second and the third recom-
mendationswere addressed by the

Centre to the inspection bodies,
namely the Slovak Trade Inspec-
tion and the Labour Inspectorate.
It recommended that they fo-
cused their control and inspection
activities on compliance with the
generally binding legislation gov-
erning the obligation to respect
the principle of equal treatment in
the provision of goods and services
and in employment and similar le-
gal relations with both vaccinated
and unvaccinated persons. Given
the COVID-19 pandemic evolution
and the related retreat from the
conditioning of various rights and
obligations regarding vaccination
that the Centre commented on at
the beginning of this chapter, this
recommendation has proven to be
outdated.® The Centre will insist on
its implementation if the spread of
COVID-19 worsens again and if re-
strictive measures related to vacci-
nation are once again taken by the
authorised persons. The above also
applies to the fourth recommen-
dation addressed to the National
Council of the SR, Government of
the SR and Public Health Authority
of the SR concerning the possible
introduction of a general vaccina-
tion obligation or an obligation for
selected groups of the population.

2 See Ruling of the Constitutional Court of the SR file No. PL. US 14/202-107 of 16 February 2022,

available in Slovak at: https:/bit.ly/41ADPNA

3 The Centre's Report on Human Rights pursuant to Section 1, par. 4 of Act No. 308/1993 Coll. on
the Establishment of the Slovak National Centre for Human Rights is published for the previous

calendar year by 30 April each year.
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1.2 Impacts of the COVID-19 Pandemic on Selected
Human Rights and Fundamental Freedoms

In the 2021 Report, the Centre also
evaluated the restrictions on the
freedom of religious expression of
believers in Slovakia imposed by
the state authorities on the basis
of the adopted restrictions, which
were aimed at preventing the
spread of COVID-19. It carried out a
proportionality test, on the basis of
which it did not arrive at a clear an-
swer to the legal question wheth-

er the interference with freedom
of religious expression in accord-
ance with Art. 24, par. 2 of the Con-
stitution of the SR was in compli-
ance with the Constitution. Based
on the measures in force in oth-
er European countries at the time,
the Centre stated that there were
more considerate means of re-
stricting freedom of religious ex-
pression.

The Centre recommended to:

The Government of the SR to place greater emphasis, when approv-
ing resolutions restricting freedom of residence and movement by
curfews, on assessing the necessity of restrictions interfering with
freedom of religious expression in accordance with Art. 24, par. 2 of
the Constitution of the SR.

The Public Health Authority of the SR to place greater empha-
sis, when adopting decrees prescribing measures in the event of a
threat to public health, on assessing the existence and appropri-
ateness of more considerate means of restricting religious free-
dom of expression so that the purpose of the restriction can still be
achieved.

The Government of the SR abol-
ished the declared state of emer-
gency with effect from 23 Febru-
ary 2022. According to Article 5 of
Constitutional Act No. 227/2002
Coll. on State Security in Times of
War, State of War, State of Extreme
Emergency and State of Emergen-
cy, as amended (hereinafter re-

ferred to as the “Constitutional Act
on State Security”) in connection
with the implementation of cer-
tain economic mobilisation Meas-
ures adopted by the Government
of the SR to prevent the spread of
the infectious disease COVID-19,
the state of emergency was an-
nounced three times in total:

from 16 March 2020 (Government Resolution No. 114 of 15 March
2020, published in the Collection of Laws No. 45/2020), terminat-
ed by expiry on 13 June 2020 (CGovernment Resolution No. 366 of 10
June 2020, published in the Collection of Laws No. 147/2020);

from 1 October 2020 (Government Resolution No. 587 of 30 Sep-
tember 2020, published in the Collection of Laws No. 268/2020), ter-
minated by expiry on 14 May 2021 (Government Resolution No. 260
of 14 May 2021, published in the Collection of Laws No.175/2021); and,



«  from 25 November 2021 (Covernment Resolution No 695 of 24 No-
vember 2021, published in the Official Gazette No 428/2021), termi-
nated by expiry on 22 February 2022.

During the state of emergency,
the Government of the SR mainly
restricted freedom of movement
and residence by imposing cur-
fews with specified exceptions. It
also prohibited the exercising of
the right to assemble peacefully in
numbers of more than six persons,
except for persons living in the
same household. The lifting of the
state of emergency has reduced
the risk of serious interference with
human rights and fundamental
freedoms. However, the Public
Health Authority of the SR could
intervene by decrees, if necessary.
However, with effect from 14 March
2022, Decree of the Public Health
Authority of the SR No. 24/2022 V. v.
ofthe SR, ordering measures in the
event of a threat to public health in
order to restrict mass events, was
repealed. From 14 March 2022, all
mass events could be held without
any capacity or other organisation-
al restrictions and conditions.

Considering the evolution of the
COVID-19 pandemic in 2022°
and the pandemic wave caused
by the omicron variant, the Cen-
tre considers the recommenda-
tions to have been complied with.

The Public Defender of Rights
does not have the competence
to review restrictions on human
rights and fundamental freedoms
if they are decided about by the
Government of the SR within the
meaning of the Constitutional Law
on State Security. Moreover, the
right to file a petition to the Con-
stitutional Court is also limited be-
cause the procedure concerning
the compliance of the decision to
declare the state of emergency is
subject to a specific regime pursu-
ant to Article 129, para.6 of the Con-
stitution of the SR and in this case
the legislator did not include the
Public Defender of Rights among
the actively legitimated subjects.©
The Centre stressed that the Pub-
lic Defender of Rights enters the
public debate in order to protect
the rule of law and fundamental
rights and freedoms. In case of
their violation during the state of
emergency, it should be the clos-
est “partner” for the Constitutional
Court of the SR, especially because
of the importance of its active role
in the protection of human rights
and fundamental freedoms.

4 Decree of the Public Health Authority of the SR No. 29/2022, which prescribes measures in case
of a public health threat in relation to the obligation of having the upper respiratory tract covered.
5 For more details see (available in Slovak): https:/bit.ly/41RrX09

6 Report on the activities of the Public Defender of Rights for 2020, available in Slovak

at: https:/bit.ly/3AnISNI
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The Centre recommended to:

1. The National Council of the SR to strengthen the competences of
the Public Defender of Rights during a state of emergency so that
he or she can assist effectively in the protection of fundamental

rights and freedoms.

The National Council of the SR was
not able to fill the vacant post of
Public Defender of Rights from
29 March to 1 December 2022.
The Office of the Public Defender
of Rights was therefore unable to
fulfil its mission — it could not, for
example, settle complaints. The
same applies to the right to apply
to the Constitutional Court of the
SR or to initiate proceedings on
one's own initiative.

The National Council of the SR
did not elect a Public Defender of
Rights until 9 November 2022. He
took office on the date of his oath
of office, on 1 December 2022.7
One day before his election, the
National Council of the SR amend-
ed the Constitution of the SR® and
thus reacted to the constitutionally
unsatisfactory situation, when the
post remained vacant for several
months after the expiry of the Pub-
lic Defender’'s term of office. As fol-
lows from the explanatory mem-
orandum,® the aim of the legis-

lation is to make the Office of the
Public Defender of Rights func-
tional; for example, if the National
Council of the SR does not elect a
new Public Defender of Rights be-
fore the expiry of the term of of-
fice of the current Public Defend-
er of Rights. prav pred uplynutim
funkéného obdobia aktualneho
verejného ochrancu prav.

However, the National Council of
the SR ignored the Centre's rec-
ommendation to strengthen the
competence of the Public De-
fender of Rights during the state
of emergency. In view of the fail-
ure to implement this recormmen-
dation, the Centre repeats its urge
to the National Council of the SR
to strengthen the competences
of the Public Defender of Rights
during the state of emergency so
that he or she can provide effec-
tive assistance in the protection
of human rights and fundamen-
tal freedoms.

7 JUDr. Robert Dobrovodsky, PhD., LL.M. (Tubingen) holds the post of Public Defender of Rights
in the fifth term of office since the existence of the institution of the Ombudsman in the Slovak

Repubilic.

8 Constitutional Act No. 378/2022 Coll. supplementing Constitution of the SR No. 460/1992 Coll,,

as amended.

9 An explanatory memorandum is available in Slovak at: https:/bit.ly/2ApKUvu
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1.3 Women's Reproductive Rights

In the context of women's repro-
ductive rights, in the 2021 Re-
port the Centre referred to new
attempts to change the legisla-
tion regulating access to abor-
tion (hereinafter referred to as the
“abortion”), which de facto limit-
ed the access to abortion com-
pared to the current legislative sta-
tus quo. In 2021 the Centre noted
the restriction of access to abor-
tion for a selected group of wom-
en by the effect of the amend-

ed Decree to the Abortion Act, as
well as an attempt to indirectly
amend the Abortion Act and re-
lated provisions of the Health Care
Act through a proposal by a group
of members of the National Coun-
cil of the SR to enact the Pregnant
Women's Assistance Act.® As re-
gards women's and girls’ access to
abortion in Slovakia, the Centre al-
so addressed the availability of safe
forms of abortion.™

The Centre recommended to:

1. Members of the National Council of the SR and Government of the
SR to refrain from introducing legislative measures that narrow the
scope of guaranteed rights in the area of health, including women'’s

sexual and reproductive health.

2. The National Council of the SR and the Government of the SR to re-
frain from inappropriate interference with women's right to sexu-
al and reproductive health, including access to safe legal forms of

abortion.

3. The National Council of the SR and the Government of the SR to re-
spect the principle of equal treatment when introducing legislative
and non-legislative measures to help pregnant women.

4. The Ministry of Health of the SR to launch a transparent and partici-
patory process for the development of a national strategy for sexual
and reproductive health without any undue delay.

5. The Ministry of Health to maintain and publish a complete and up-
to-date list of health facilities that perform abortion at the request

of a woman.

6. The Ministry of Health to take effective measures to ensure access
to safe abortion and to remove legislative and non-legislative bar-
riers to access to abortion, including medically unjustified manda-
tory waiting periods, unavailability of information on reproductive
health services, and difficult access to abortion in some districts and

regions of the SR.

10 Proposal by a group of members of the National Council of SR to enact the Pregnant Women's
Assistance Act (Parliamentary press No. 665), available in Slovak at: https:/bit.ly/41z01Un

11 For more details see: Report on the observance of human rights, including the principle of
equal treatment in the Slovak Republic for the year 2021. Available at: https:/bit.ly/Spravacl P
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7. Health care facilities performing abortion to adjust the fee for abor-
tion in their price lists so that the fee covers all costs associated with
the abortion and does not exceed the sum determined by the rele-
vant measure of the Ministry of Health of the SR.

8. The Ministry of Health of the SR to prepare a draft of relevant legisla-
tive changes that would enable making abortion by pharmacother-
apy, including the classification of the relevant medicines in the list
of categorised medicines and the list of medicines with an officially
determined price.

The Centre addressed several leg- posals in the Parliament to re-
islative recommendations to the strict women's rights and access to
National Council of the SR. In 2022, abortion. Specifically:

various MPs submitted four pro-

+  Proposal by Rastislav SCHLOSAR and Magdaléna SULANOVA,
members of the National Council of the SR, for the enactment of a
law amending Act No. 73/1986 Coll. of the Slovak National Council
on the Artificial Termination of Pregnancy, as amended (hereinafter
referred to as “Proposal No. 1%);

«  Proposal by Martin CEPCEK, member of the National Council of the
SR, for the enactment of a law amending Act No. 73/1986 Coll. on
the Artificial Termination of Pregnancy, as amended, and amend-
ing and supplementing certain Acts (hereinafter referred to as “Pro-
posal No. 2%);*

«  Proposal by Martin CEPCEK, Member of the National Council of the
SR, for the enactment of a law amending Act No. 576/2004 Coll. on
Health Care, Services Related to the Provision of Health Care and on
the amendment and supplementation of certain Acts, as amend-
ed, and amending certain Acts (hereinafter referred to as “Propos-
al No. 3);#

e Proposal by a group of members of the National Council of the SR
for the enactment of a law about assistance to pregnant women
(by means of a letter dated 19 October 2022 they requested to pro-
pose their proposal to the regular session of the National Council of
the SR, which will start on 29 Novemlber 2022. By means of a letter
dated 29 November 2022, they requested to propose their proposal
to the first regular session of the National Council of the SR in 2023)
(hereinafter referred to as Proposal No. 4%).1°

12 Available in Slovak at: https:/bit ly/41xlcQw
13 Available in Slovak at: https:/bitly/2oCesTR
14 Available in Slovak at: https:/bit.ly/3L5H3
15 Available in Slovak at: https/bit.ly/4425Mn
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According to the explanatory
memorandum'® the legislative ob-
jective of Proposal No. 1 was to re-
strict the performance of abortions
in Slovakia by prohibiting them at
the request of foreign women not
having Slovak citizenship, which
would allegedly resolve the vague
situation in the area of “abortion
tourism” in Slovakia. Although the
draft act declared a resolution of
the vague situation referred to
as “abortion tourism” in Slovakia,
the relevance of the issue was ex-
plained in the explanatory memo-
randum by linking it to Ukrainian
women fleeing the war, who are al-
legedly “lured to have abortions in
Slovakia”, which is unacceptable in
the opinion of the Centre.

Proposal No. 2 sought fundamen-
tal changes to the conditions for
access to abortion, for example by
removing the possibility to per-
form it without giving a reason at
the woman's request or by limit-
ing its performance in cases where
the woman's life or health is at risk,
to cases where it is not possible to
save the mother’s life or it is not
otherwise possible to prevent per-
manent and serious damage to
her health. The explanatory mem-
orandum specifies that all other
medical options should to be used
to prevent abortion. However, this
draft act also infringed upon the
rights and legally protected inter-
ests of women with mental disor-
ders which fall under the list of dis-
eases, syndromes and conditions
constituting medical grounds for

abortion under the current Abor-
tion Act Decree. In fact, the explan-
atory memorandum states that
the provisions allowing for abor-
tion for threats to the mother’s
health have begun to be “misused
in practice” in cases of “mental dis-
tress and discomfort of the moth-

er.

According to the Explanatory
Memorandum'®, the aim of Pro-
posal No. 3 is to ensure that wom-
en are better informed about the
current development of their preg-
nancy before undergoing such a
serious procedure as abortion and
to ensure that they have access to
more information to make a free
decision, as well as to prohibit ad-
vertising and promotion of abor-
tion.

According to the explanatory
memorandum to Proposal No. 4,
the purpose was to create support
measures for women considering
applying for abortion. For example,
financial help with the increased
costs associated with the birth of a
child with a disability.

None of the four proposals was
approved by the National Coun-
cil of the SR. Another of the unap-
proved draft acts was the Proposal
by Anna ANDREJUVOVA and Eva
HUDECOVA, members of the Na-
tional Council of the SR, for the en-
actment of a law amending Act
No. 131/2010 Coll. on Funeral Care,
as amended, and on the amend-
ment and supplementation of cer-

16 Explanatory memorandum available in Slovak at: https:/bit.ly/3mUDYDw
17 Explanatory memorandum available in Slovak at: https:/bit ly/41VIGE]
18 Explanatory memorandum available in Slovak at: https:/bit.ly/ZAmHBPO
19 Explanatory memorandum available in Slovak at: https:/bit.ly/2n3j0C]
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tain Acts.?® According to the Ex-
planatory Memorandum?, the aim
was to eliminate inconsistent ac-
cess to and treatment of aborted
or prematurely removed human
foetuses in the context of ensuring
piety, i.e. a way of treating human
remains with dignity. In practice,
this would mean that health facil-
ities performing abortion would
be obliged to bury or cremate all
foetuses (this would include “foe-
tal egg removed from the uter-
us without the foetus” and “uter-
ine lining if histologically proven to
be the remains of an abortion”) in a
crematorium and deposit the urn
in a burial site.

As evident from the submitted
draftactsinthe area ofwomen'sre-
productive rights, the recommen-
dations of the Centre were appar-
ently not accepted by the Nation-
al Council of the SR and the Minis-
try of Health of the Slovak Republic
(hereinafter referred to as the “Min-
istry of Health of the SR") and did
not prepare the required legisla-
tive changes in 2022, which would
allow for the performance of med-
ication abortion. As the authors of
the publication “Availability of Re-
productive Health Services in Slo-
vakia — Report on Health Care Pro-
viders” state, ,the introduction of
medical abortion has long been in
line with the efforts of the profes-

20 Available in Slovak at: https:/bit.ly/3LptYeN

sional public. Medical abortion is
more gentle for women, less risky,
reduces the cost of abortion and
partly addresses the shortage of
specialist staff, such as anaesthe-
tists. It also complies with wom-
en’s right to quality health care
and to enjoy the fruits of scientif-
ic progress.“#?

The Centre addressed four rec-
ommendations to the Ministry of
Health, none of which were imple-
mented. Also in 2022, it did not in-
crease the availability of informa-
tion by introducing and publishing
a register of health facilities that
perform abortions at the request
of awoman. Lack of access to infor-
mation is a major barrier to wom-
en's access to reproductive health
care. Similarly, a debate on the de-
velopment of a national sexual and
reproductive health strategy was
not even started yet.

As regards the financial availability
of services in relation to reproduc-
tive rights, the non-observance of
the maximum fee for the perfor-
mance of abortion set by the Reg-
ulation of the Ministry of Health of
the SR is an issue.? Publicly availa-
ble information shows that health
facilities continue to publish price
lists in such a way that the fee for
abortion does not always include
the ancillary costs associated with

21 Explanatory memorandum available in Slovak at: https:/bit.ly/3L.ndnly
22 Holubova, B. Mesochoritisova, A, Jojart, P. Availability of Reproductive Health Servic-
es in Slovakia, Report on Health Care Providers, Option to choose 2021. Available in Slovak

at: https:/bit.ly/3V0jsxC

23 The maximum fee for the performance of an abortion at the request of a woman up to 12
weeks of pregnancy is set by Regulation of the Ministry of Health No. 07045/2003 — OAP of 30
December 2003, which establishes the scope of price regulation in the field of health care (Notifi-
cation No. 588/2003 Coll.), as amended, at EUR 248.95.


https://bit.ly/3LptYeN
https://bit.ly/3LndnIy
https://bit.ly/3V0jsxC

the abortion.?*

Restricting abortions in Slovakia
continued to resonate in society
and parliament in 2022. According
to the legal opinion of the Centre,
the above-mentioned draft acts
presented substantial barriers to
access to safe abortion and neg-
atively affected women living in
poor economic and social circum-
stances in particular. At the same
time, these draft acts could have
implicitly affected women's ac-
cess to legal abortion and created
a hostile environment for women.
Although the current legal frame-
work regulating abortion is reason-
able, efforts were made to make
it stricter in the National Council
of the SR also in 2022. The Centre
reiterates that attempts to intro-
duce stricter standards that would
make access to abortion more dif-
ficult are contrary to the legal prin-
ciple of non-retrogression, which
prohibits any measures that nar-
row the existing health rights and
the Slovak Republic’s internation-
al human rights obligations.®

The Centre finds all of the above

recommendations unfulfilled and
adds that not only has the situa-

tion in the area of women's repro-
ductive rights not improved but,
on the contrary, the repeated leg-
islative efforts of MPs contribute to
the curtailment of the reproduc-
tive rights of women. At the same
time, attempts to restrict wom-
en’s reproductive rights go hand
in hand with restrictions of oth-
er women's rights (e.g. those re-
lated to violence against women).
The Centre reiterates the need to
adopt all the recommendations
addressed in the chapter on Re-
productive Rights of Women of
the 2021 Report.

In the Report, the Centre further
explored how selected journal-
ists and activists,?® who cover hu-
man rights and gender equality is-
sues, including access to abortion,
perceive the democratic space for
their work in the context of repeat-
ed legislative attempts to restrict
abortions. It has observed the lim-
itation of democratic space for
women human rights defenders
engaged in women's sexual and
reproductive rights, including in
the context of repeatedly submit-
ted legislative proposals aimed at
restricting access to legal and safe
abortion.

24 Holubova, B. Mesochoritisova, A, Jojart, P. Availability of Reproductive Health Servic-
es in Slovakia, Report on Health Care Providers, Option to choose 2021. Available in Slovak

at: https://bit.ly/3V0jsxC

25 Council of Europe Commissioner for Human Rights: Issue paper on women ’s sexual and re-
productive health and rights in Europe, 2017, p1, available at: https:/bit.ly/3n1VEWM
26 The activists involved are also experts in human rights and women'’s rights.
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The Centre recommended to:

The Government of the SR to ensure a safe democratic environment
for women human rights defenders, including long-term institution-
al and financial support for civil society organisations dedicated to
human rights and gender equality, built on partnership, independ-
ence and expertise.

Ministries responsible for individual grants to civil society to refrain
from interfering with the availability of financial resources for organ-
isations and activists dealing with access to legal and safe forms of
abortion.

The Government of the SR, individual ministries and to the Nation-
al Council of the SR to strengthen and promote the active participa-
tion of women human rights defenders in the development of laws
and policies having an impact on human rights, including women's
rights.

The Government of the SR and central state administration bodies to
implement and support awareness-raising activities, including edu-
cation of the general public, with the aim of eliminating sexism and
misogyny in the public space.

The first recommendation by the
Centre was to ensure a safe demo-
cratic environment for women hu-
man rights defenders. In Slovakia
in 2022, they continued to be un-
der threat, including journalists.?’
In the context of the attack on
Zamocka Street?®, the attacks and
the polarisation of society have
deepened even further. There has
been a proliferation of hate nar-
ratives against civil society, where
members do not receive special
legislative protection.?® Hate nar-

ratives were regularly encountered
by both male and female journal-
ists. They were spurred on by pub-
lic attacks on politicians or by the
particular topics with which they
were dealing.*°

In its second recommendation,
the Centre focused on the availa-
bility of financial resources. NGOs
working in the field of promoting
gender equality and women'’s hu-
man rights have faced problems
with the financial sustainability of

27 For more details, see subsection 3.4 Democratic space for LGBTI+ human rights defenders in

Slovakia.

28 For more details see subsection 3.2 Terrorist attack on LGBTI+ people in front of Bratislava’s

Tepldaren bar.

29 VIA IURIS: Liberties Rule of Law Report 2023 SLOVAKIA. Report available in Slovak

at: https:/bit.ly/3H8RSbV

30 Safejournalism sk initiative. For more details see (available in Slovak): https:/bezpecna.zurna-

listika.sk/
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their activities in the long term. In
the Slovak Republic, no financial
mechanism has yet been estab-
lished to provide systemic, long-
term financial backing for the work
of these organisations, which di-
rectly undermines efforts to tack-
le discrimination against women
and other disadvantaged groups
and to eliminate gender inequali-
ties. NGOs that have been support-
ing gender equality and women's
rights for a long time have lost ac-
cess to financial support from the
state in the form of subsidies un-
der the Ministry of Labour, Social
Affairs and Family of the SR since
2021.%" There has been no change
in 2022.%2

The third recommendation con-
cerned the development of laws
and policies with human rights im-
plications. The Centre finds prob-
lematic the increasingly frequent
parliamentary draft acts,* which
do not pass through inter-minis-
terial comment procedure or any
public debate, which makes the
legal environment unpredictable.
Unpredictable legislative chang-
es can have a profound impact on
human rights, including women’s

rights. Parliamentary draft acts
should be a tool used in excep-
tional cases, as the public, includ-
ing women human rights defend-
ers, lose the opportunity to active-
ly participate in the drafting proce-
dure, as demonstrated by the 2022
parliamentary draft acts on wom-
en's reproductive rights. The par-
ticipation of both the general pub-
lic and the professional public is of-
ten only a formal element.

The adoption of acts in the
abridged legislative procedure is
also noteworthy. According to VIA
IURIS ,during this election peri-
od, politicians have circumvent-
ed the law on law-making up to
five times more often than the
two previous governments.“** The
abridged legislative procedure is
an exceptional legislative proce-
dure. The Act on the Creation of
Legal Regulations states that the
mandatory commenting on the
proposed act by public authorities
or the public may only be omitted
in the event of extraordinary cir-
cumstances, in particular a threat
to human rights and fundamen-
tal freedoms or security, where
the country is threatened with

31 Act No. 417/2020 Coll,, which amends Act No. 544/2010 Coll. on Subsidies within the compe-
tence of the Ministry of Labour, Social Affairs and Family of the SR, as amended, changed the
wording of Section 9a, which regulated the provision of subsidies for the promotion of gender
equality to organisations with the subject of activity involving “promotion of gender equality”
to the new wording “Subsidies for the promotion of equality between women and men and
equal opportunities” for organisations with the subject of activity involving “promotion of equal-
ity between women and men and equal opportunities” as of 1 January 2021. Available in Slovak
at: https:/bit.ly/3UYjsyp

32 For more details see subsection 3.4 Democratic space for LGBTI+ human rights defenders in
Slovakia.

33 The creation of legislation by MPs and committees is regulated by Act No. 350/1996 Coll. on
the Rules of Procedure of the National Council of the SR, and Legislative Rules of Law-making is
regulated by Act No.19/1997 Coll. (adopted by the Resolution of the National Council of the SR of
18 December 1996).

34 For more details see the VIA IURIS blog, available in Slovak at: https:/bit ly/3L2PQeH
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significant economic damage, if a
state of emergency is declared or
measures to deal with an extraor-
dinary and crisis situation are tak-
en.*® The Centre stresses that the
circumvention of the basic rules of
the legislative process makes it ab-
solutely impossible for women hu-
man rights defenders to partici-
pate in the development of laws
and policies.

As regards the fourth recommen-
dation - to implement and pro-
mote awareness-raising activities
to eliminate sexism and misogyny
— it should be noted that none of
the action plans or strategies deal
with these concepts. The Action
Plan for Equality between Wom-
en and Men and Equal Opportu-
nities for 2021-2027 in the field of
Education, Science, Research uses

the term “equality between wom-
en and men and equal opportuni-
ties”, i.e. the tasks of the Ministry of
Labour, Social Affairs and Family of
the SR, the State Pedagogical Insti-
tute, and the Centre fulfil the Cen-
tre's recommendation only indi-
rectly. Also, the tasks of the Nation-
al Action Plan for Women's Em-
ployment 2022-2027 only partially
reflect the above-mentioned rec-
ommendation, focusing on partial
problems (e.g. sexual harassment
in the workplace) or the pursuit of
gender equality in society.

The Centre assesses the above rec-
ommendations as remaining un-
fulfilled and reiterates the need to
adopt all the recommendations
addressed in the 2021 Report,
chapter Reproductive Rights of
Women.

35 Act No. 400/2015 Coll. on the Creation of Legal Regulations and the Collection of Laws of the SR
and on the amendment and supplementation of certain acts..



1.4 Promotion and Protection of Human Rights,
Fundamental Freedoms and the Principle of Equal
Treatment in Legislative Processes

In the 2021 Report, the Centre as-
sessed the monitoring of legis-
lative initiatives and processes in
the context of the promotion and
protection of human rights, fun-
damental freedoms and the prin-
ciple of equal treatment. The in-
clusion of this topic reflects on the
“legislative challenge” addressed
by the Centre in the introduction
of the 2020 Report to the legisla-
ture. Therein, the Centre indirectly
accused the legislature of neglect-
ing the legislative process in the ar-
ea of protection and promotion of
minority rights and explicitly drew
attention to the status of foreign-
ers and members of national, eth-
nic or sexual minorities.

It was evident from the monitor-
ing of draft acts submitted to the
National Council of the SR in 2021
that the protection and promo-
tion of human rights and funda-
mental freedoms or the principle
of equal treatment was once again
a marginal agenda of the entities
entitled to submit legislative pro-
posals. On the contrary, draft acts
bills were regularly submitted with
content contradicting, or even ex-
plicitly denying, basic human
right principles or established hu-
man rights standards. The excep-
tion was the adoption of so-called
anti-pandemic measures. In par-

ticular, the Centre assessed pos-
itively the submission of the draft
act on life partnership, and on the
amendments and supplemen-
tation of certain Acts, and the act
intended to amend the Anti-Dis-
crimination Act.

A significant group of draft acts
adopted in 2021 were those intend-
ed to have a positive impact on the
state of the environment or to en-
sure the right to a favourable envi-
ronment. On the contrary, the Cen-
tre was particularly critical of the
fact that the need to promote and
protect the rights of minorities was
again absent. The only positive as-
pect in this context was the exten-
sion of the scope of assets which
are not taken into account for per-
sons with severe disabilities when
assessing their entitlement to a fi-
nancial allowance to compensate
for a severe disability. Other draft
acts adopted in 2021 relating to the
protection and promotion of hu-
man rights were an amendment
to the Act on the Use of Languages
of National Minorities and amend-
ments regulating the conditions of
collusion detention, the institute of
compensation for non-pecuniary
damage to victims of crimes, and
the conditions of exercising the

right to vote.

The Centre recommended to:

1. Entities entitled to submit draft acts to increase activities in submit-
ting drafts, the purpose of which will be the equalisation of minori-
ties living in the territory of the Slovak Republic.

2. Entities entitled to submit draft acts not to abuse their position to
push for legislative amendments that are in clear contradiction to
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the international human rights obligations to which the Slovak Re-

public is bound.

3. The National Council of the SR, not to ignore the international hu-
man rights obligations of the Slovak Republic in relation to legally
recognised civil unions of persons regardless of their gender.

The protection and promotion of
human rights and fundamental
freedoms was not a priority of the
legislative bodies in the assessed
year 2022 either. In light of the
negative events and the increas-
ing radicalisation of society that
accompanied this year, and which
culminated in hate crimes com-
mitted against LGBTI+ people,*®
this is the evidence of the indiffer-
ent approach of most responsible
entities to this issue.

Of the draft acts aimed at eradi-
cating inequities faced by minori-
ties living in the territory of the SR,
it is worth mentioning only the
draft act on accessibility of prod-
ucts and services for persons with
disabilities, and on the amend-
ment and supplementation of cer-
tain Acts, and the draft act amend-
ing Act No. 245/2008 Coll. on ed-
ucation and training (the School
Act), and on the amendment and
supplementation of certain Acts,
as amended (hereinafter referred
to as the “School Act’), which has
been submitted to the inter-minis-
terial comment procedure. Anoth-
er draft act that could bring about
positive change in the protec-
tion and promotion of the rights
of sexual minorities was the draft
act amending and supplement-

ing Act No. 40/1964 Coll. of the Civil
Code, as amended, amending cer-
tain Acts. This law should have in-
troduced the institution of partner
cohabitation.®

With the draft law on accessibili-
ty of products and services for per-
sons with disabilities and on the
amendment and supplementa-
tion of certain Acts, the Govern-
ment of the SR transposed Direc-
tive (EU) 2019/882 of the European
Parliament and of the Council of
17 April 2019 on Requirements for
accessibility of products and ser-
vices. The aim of the Slovak gov-
ernment was to contribute to the
proper functioning of the internal
market, focusing on the accessibil-
ity of certain products and servic-
es and increasing availability there-
of. This would contribute to bet-
ter inclusion in society and facil-
itate independent living for per-
sons with disabilities. It would pro-
mote equality of access to goods
and services which would, thanks
to their original design or subse-
qguent adaptation, address the spe-
cific needs of persons with disabil-
ities. The transposition of the Di-
rective has also contributed to the
fulfilment of obligations of the SR
under the UN Convention on the
Rights of Persons with Disabilities,

36 For further details see subsection 3.4 Terrorist attack on LGBTI+ people in front of Bratislava's

Tepldreri bar.

37 For more details, see subsection 3.2.2 Legal regulation of same-sex unions.



which obliges the parties to take
mMeasures to ensure that persons
with disabilities have access to the
physical environment, transport,
information and communication,
including information and com-
munication technologies and sys-
tems, as well as to other facilities
and services available or provid-
ed to the public, on an equal basis
with others. The draft act defined
the scope of accessibility require-
ments for services and set out obli-
gations for service providers. It fur-
ther regulated compliance with
accessibility requirements as well
as the presumption of compliance
in relation to harmonised stand-
ards and technical service specifi-
cations. At the same time, it estab-
lished supervision over the fulfil-
ment of the service provider's ob-
ligations, the control of the com-
pliance of services, and regulated
the fines for administrative offenc-
es. The draft act was adopted by
the National Council of the SR on
4 October 2022 and promulgat-
ed in the Collection of Laws on 29
October 2022 under No. 351/2022.
However, it will only come to effect
on 28 June 2025.

Amendments to Act No. 447/2008
Coll. on Monetary Contributions
for Compensation of Severe Disa-
bilities and Act No. 5/2004 Coll. on
Employment Services also brought
positive changes in relation to per-
sons with disabilities. They con-
cerned the care allowance and
the regulation of sheltered work-
shops. 38

The draft act amending and sup-
plementing the Education Act,
which was submitted by the Min-
istry of Education of the SR to the
inter-ministerial comment proce-
dure, was intended to meet some
of the objectives of the Recovery
and Resilience Plan of the SR ap-
proved by Government Resolu-
tion No. 221 of 28 April 2021. These
reforms and investments were in-
tended to reduce the proportion
of pupils who do not reach the ba-
sic skill levels, to reduce the so-
cial-economic impact on pupils’
educational outcomes, and to pro-
mote equality of educational op-
portunity. The ambition was also
to increase the proportion of pre-
school age children participating
in pre-primary education, to re-
duce the drop-out rate with a spe-
cial focus on medically and socially
disadvantaged children, to adapt
education to the individual needs
of each child and to reduce the
rate of transfer of disadvantaged
children from mainstream edu-
cation to special education. In the
inter-ministerial comment proce-
dure, the evaluation of which had
not yet been completed as of 31 De-
cember 2022, 366 comments were
made on the draft act, 77 of which
were substantial. Also the Centre
has commented on the draft and
it sees it positively in terms of put-
ting inclusive education into prac-
tice. However, the question is: what
will be the final form in which it
will be submitted to the National
Council of the SR?*

38 Details of the adopted legislation are available in Slovak at: https;/bit.ly/40BwZge
39 For more details see subsection 2.7 On the futile efforts to introduce a legal definition of

segregation.
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Considering the minimal num-
ber of acts submitted by the eligi-
ble entities with the aim of secur-
ing equality for minorities living
in the territory of the SR, the Cen-
tre considers the recommendation
mentioned in point 1 as not having
been fulfilled. Therefore it again
recommends to entities entitled
to submit draft acts to increase
their activities in submitting such
draft acts with the purpose of
eradicating inequalities faced by
minorities living in the territory of
the SR.

The second recommendation of
the Centre addressed to the en-
tities entitled to submit draft acts
was that they should not misuse
their position to promote legisla-
tive amendments that are in clear
contradiction to the international
human rights obligations to which
the Slovak Republic is bound.

Contrary to this recommendation,
draft acts have been repeatedly
submitted to the National Council
of the SR with the ambition to nar-
row the guaranteed scope of wom-
en'srights in the area of sexual and
reproductive health. The Centre
addressed these proposals in the
previous subchapter 1.3.

Another draft act contrary to the
Centre's recommendation was the
draft act to ban the display of “sym-
bols of movements, organisations,
communities and ideologies pro-
moting any kind of sexual orienta-
tion" on buildings and in buildings

of state bodies and institutions, in-
cluding the headquarters of the
Public Defender of Rights, which
are marked with state symbols by
law.%® By Resolution No. 1704 of 6
October 2022, the National Council
of the SR decided not to proceed
with the debate on this draft act af-
ter debating it in the first reading.

In light of the above draft acts,
the Centre considers Recommen-
dation 2 to have not been imple-
mented. Therefore, it continues
to recommend to entities enti-
tled to submit draft acts to not
misuse their position to promote
legislative amendments that are
in clear contradiction to the in-
ternational human rights obliga-
tions to which the Slovak Repub-
lic is bound.

The last recommendation to the
National Council of the SR was to
not ignore the international hu-
man rights obligations of the SR in
relation to legally recognised un-
ions of persons regardless of their
sexual orientation and gender
identity.

The Centre addresses the issue
of human rights in relation to un-
ions of same-sex partners in a sep-
arate chapter on the Rights of
LGBTI+ people in Slovakia. Given
that no progress was made in this
area in 2022, the Centre considers
its recommendation to have not
been implemented. It also regrets
the missed opportunity for equal
rights for LGBTI+ people in the

40 Proposal by Tomas TARABA and Gyoérgy GYIMESI, the Members of the National Council of the
SR, to issue an act amending and supplementing Act No. 63/1993 Coll. of the National Council of
the SR on the State Symbols of the SR and their Use, as amended.



wake of the aforementioned trag-
edy. To the National Council of
the SR it recommends again not
to ignore the international hu-
man rights obligations of the SR

in relation to legally recognized
unions of persons regardless of
their sexual orientation and gen-
der identity.
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Segregation is a persistent problem in the Slovak
Republic and finding the solution is a continuous
challenge for all relevant and responsible involved parties.
School segregation affects not only socially deprived
children but also children with disabilities.



The Slovak education system has
been facing the problem of sepa-
rate education of Roma children
and children with disabilities for
a long time.“ Its relevance is con-
firmed by the results of the Cen-
tre's monitoring at selected pri-
mary schools, as well as by the de-
cision of the PreSov District Court

adopting the draft Recovery and
Resilience Plan of the SR (herein-
after referred to as the “Recovery
Plan”), the Government of the SR
responded to repeated calls from
independent monitoring mecha-
nisms aimed at improvement of
the quality of education, increasing
inclusiveness and ensuring equali-

on the unlawful education of Ro-
ma children in special classes. By

ty in access to quality education.

41 In 2015, the European Commission initiated infringement proceedings against the Slovak Re-
public for an alleged breach of the prohibition of discrimination in access to education on grounds
of race and ethnicity laid down in the Racial Equality Directive. The UN Committee on the Rights
of the Child pointed out in its final recommendations to the Slovak Republic in 2016 that Roma
children are still victims of de facto segregation within the education system. It drew attention to
the disproportionately high number of Roma children placed in special classes for children with
mild mental disabilities. Similarly, the Committee on Economic, Social and Cultural Rights, in its
Concluding Observations on the 2019 Third Periodic Report on Slovakia, drew attention to the per-
sistent segregation of Roma children in education, including the high number of Roma children
placed in special classes and schools. In its fifth opinion on the Slovak Republic of February 2022,
the Council of Europe’'s Advisory Committee on the Framework Convention for the Protection of
National Minorities warns that the number of Roma children in special classes and schools for pu-
pils with mild mental disabilities remains alarming. The fact that the Slovak Republic has not yet
been able to deal with the problem of separate education is also shown by the results of the cur-
rent EU SILC_MRK specialised survey carried out in autumn 2020.
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2.1 On Efforts to Introduce a Legal Definition of

Segregation

The Ministry of Education, Science,
Research and Sport ofthe SR (here-
inafter referred to as “the Ministry
of Education of the SR") submitted
a draft act to the inter-ministerial
comment procedure, by which it
intended to amend the Education
Act.*? It was intended to meet se-
lected objectives from the Recov-
eryPlan.“*Thedraftamendmentto
the Education Act was also based
on the Programme Declaration of
the Government of the SR for the
period 2021 — 2024 (hereinafter re-
ferred to as the “Programme Dec-
laration”).“* The purpose of the leg-
islative material was to introduce
a legal framework for the spe-
cial educational needs of children
and pupils, the adoption of a nor-
mative model of eligible support
measures in the field of educa-
tion and training with guaranteed
funding, and standards eliminat-
ing segregation in education. The
goal of the Government of the SR
is to support projects aimed at de-
segregation in this area and it has
committed itself to adopt a strat-
egy to promote inclusion in edu-
cation and training, including the
provision of professional and sup-
port staff. The submitted proposal
included the definitions of a child
and a pupil with special education-
al needs and segregation, the pro-
posal to introduce specific support

measures, or measures to elimi-
nate cases of early termination of
compulsory school attendance by
not including the repeated grades
in the legally required number of
years of compulsory school attend-
ance while, at the same time, in
these cases the age limit of 16 years
of age would not apply.* The aim
of the measures to be implement-
ed by schools and educational es-
tablishments was to fully involve
pupils in the educational process
and to develop their abilities, skills
and knowledge. At the same time,
the measures should take into ac-
count the characteristics, individ-
ual needs and health status of the
children.

The supporting measures were di-
vided into general, targeted and
specific. The general were about
to be applied across all schools; the
targeted and specific ones should
have been applied to specific chil-
dren and pupils. The Centre wel-
comes the fact that it should be
possible to implement support
measures in every school and for
every pupil. At the same time, it
will be possible to respond to the
special needs and more severe
disadvantages of pupils with a
more targeted and individualised
form of support. The introduction
of a statutory exception, accord-

42 LP/2022/502 Act amending and supplementing Act No. 245/2008 Coll. on Education and Train-
ing (Education Act), and on the amendment and supplementation of certain Acts, as amended,

available in Slovak at: https:/bit.ly/3ovcRz4

43 Component 6 of the Recovery Plan, titled Accessibility, Development and Quality of Inclusive
Education at All Levels, available in Slovak at: https:/bit.ly/41Rc5uS
44 Programme Statement of the Government of the SR for 2021-2024, available in Slovak

at: https:/bit.ly/3As6W0OB

45 According to the valid and effective wording of Section 19, par. 2 of the Education Act, ‘compul-
sory school attendance shall be ten years and shall last until the end of the school year in which
the pupil reaches the age of 16, unless otherwise provided for in this Act.”
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ing to which a pupil may only re-
peat one year in the first stage of
primary school, one in the second
stage of primary school and one in
secondary school, can in principle
be regarded positively. Given that
grade repetition is also one of the
reasons for school dropout, limit-
ing the possibility of repeating a
grade may contribute to reducing
early school leaving. In this respect,
however, this restriction must be
linked to specific instruments for
the prevention of early school leav-
ing, since the proposed regulation
does not address the causes, on-
ly the consequences of the failure
of pupils mainly from socially dis-
advantaged backgrounds.“® Dur-
ing the inter-ministerial commment
procedure, the Centre raised fun-
damental comments on the pro-
posed definition of segregation
and the possibility of implement-
ing a so-called introductory year.

According to the proposal of the
Ministry of Education of the SR,
school segregation is ,an act or a
failure to act directly or indirect-
ly resulting in unjustified spatial,
organisational or physical exclu-
sion or separation from other chil-
dren, pupils or students in educa-
tion and training or in less favour-
able education or less favourable

education“? In its comments, the
Centre stressed the need to intro-
duce a general definition of seg-
regation applying not only to the
field of education, by adding it
among the forms of discrimina-
tion provided for in the Anti-Dis-
crimination Act. Segregation can
also occur in other areas of legal
relations to which the prohibition
of discrimination applies. For ex-
ample, in the areas of health care
or housing. In the context of sys-
tematics, it would be more appro-
priate to define segregation in the
general part of anti-discrimination
legislation — the basic provisions of
the Anti-Discrimination Act. An-
other pitfall for potential interpre-
tation disagreements in the future
may be the adjective “unjustified"
exclusion and separation of per-
sons, which is an atypical anti-dis-
crimination term. The Centre has
therefore proposed omission of
the word from the definition. It al-
so referred to the lack of legislative
link between the proposed defini-
tion and the prohibited grounds
for discrimination.4®

The submitted draft amendment
to the Education Act also modi-
fied the authorisation of primary
schools to establish a so-called in-
troductory grade. It would be at-

46 There are significant differences between the general population and persons from mar-
ginalised Roma communities at the level of completed highest level of education in the Slovak
Republic. While the share of early school leavers within the total population is 10%, the share of
adults from marginalised Roma communities who left school early is as high as 83% — based
on data published in the publication Income and living conditions in marginalised Roma
communities: Selected indicators from the EU SILC_MRK 2020 survey, p. 39. Available in Slovak

at: https:/bit.ly/41AeM3Z

47 Art. |, para. 2. of own material, LP/2022/502 of the Act amending and supplementing Act No.
245/2008 Coll. on Education and Training (Education Act), and on the amendment and supple-
mentation of certain Acts, as amended, available in Slovak at: https:/bit.ly/20CEpl6

48 See the provisions of Section 2, par. 3 of the Anti-Discrimination Act.
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tended by children with temporar-
ily impaired communication skills
and developmental disorders, not
having the prerequisites for suc-
cessful completion of the first
year of primary school,* and gift-
ed children.*® The aim of this leg-
islation was to improve education-
al conditions and create a wider
range of educational opportunities
for pupils with special education-
al needs. The author assumed that
this would create the conditions
for the above-mentioned groups
of pupils to successfully complete
not only the first year of primary
school, but also the further edu-
cational process. The introductory
year would not be included in so-
called compulsory school attend-
ance.” However, the Centre be-
lieves that the proposal to author-
ise the implementation of an in-
troductory grade creates the pre-
conditions for the creation of un-
lawful segregation of Roma chil-
dren and children with disabilities.
Not to mention the absence of le-
gal guarantees to eliminate po-
tential segregation after the com-
pletion of the introductory grade
or any follow-up mechanisms to
pre-primary education. In this con-
text, the Centre made further fun-
damental comments on the draft
amendment to the Education Act.

A similar definition was made for
the proposed special measures
aimed at removing exclusively the
physical barriers in schools and
educational establishments. The
draft amendment to the Educa-
tion Act did not provide solutions
to potential segregation resulting
from specific modifications to the
educational process. In its previous
reports> the Centre has already
monitored and evaluated forms of
organisational and spatial exclu-
sion of pupils, i.e. potential prohibit-
ed less favourable treatment with-
in the meaning of anti-discrimina-
tion legislation. These included, for
example, segregationist organisa-
tion of entry to the school, regime
for the use of sanitary facilities, lo-
cation of changing rooms, com-
position and numbers of pupils
in classes, the way they are divid-
ed during split lessons, provision of
lunches, organisation of joint edu-
cational and upbringing activities,
and so on. Therefore, the author of
the draft amendment of the Edu-
cation Act was recommended to
aim specific measures at removing
the so-called spatial and organisa-
tional barriers.

The Centre also made a funda-
mental comment on the gener-
ally defined supporting measure

49 For both groups, the author proposed a condition of turning 6 years old by 1 September, which
is the approximate school year beginning date.

50 For this group of children, the author intended to introduce a condition of turning 5 years old
by 1 September, which is the approximate school year beginning date. In the explanatory mem-
orandum to the draft act, the author defined gifted children by their above-average intellectual
abilities or extraordinary results and performances in the field of arts or sports.

51 From the Explanatory Memorandum to draft act LP/2022/502, amending and supplementing
Act No. 245/2008 Coll. on Education and Training (Education Act), and on the amendment and
supplementation of certain Acts, as amended, available in Slovak at: https:/bit ly/20CEpl6

52 See reports on the observance of human rights, including the principle of equal treatment in
the Slovak Republic for the years 2014-2019; authors’ note.
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prohibiting all forms of discrimi-
nation in admission to schools or
school establishments. In its opin-
jon, the support measure thus for-
mulated was duplicative of the al-
ready valid and effective provisions
of the Anti-Discrimination Act and
the Education Act. The Centre sug-
gested in its comment that the
problematic supporting measure
should apply not only to the pro-
cesses of admission of children to

schools and educational establish-
ments, but also to the educational
and training processes as a whole.

Finally, during the debate, the au-
thor notified the Centre about de-
leting the originally proposed defi-
nition of segregation and the au-
thorization for the implementa-
tion of an introductory class from
the draft act.
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2.2 Discrimination in the Form of Excessive Inclusion
of Roma Children in Special Classes

The judgement issued by the
Presov District Court (hereinafter
referred to as “the Court”) in 2022
regarding the defendant's legal
case of segregation of Roma pupils
attending the Primary School with
Kindergarten in Hermanovce was
a major event in 2022. The court
concluded that the school and the
private special educational coun-
selling centre in Presov (hereinaf-
ter referred to as “the defendants”)
discriminated two Roma boys and
one Roma girl by placing them in
special classes for children with
mental disabilities on the basis of
their Roma ethnicity. The signifi-
cance of this court decision is mul-
tiplied by the fact that it was the
first decision of a national court in
Slovakia in which the court con-
firmed discrimination (segrega-
tion) of Roma children in the field
of education in special classes for
children with mental disabilities.*

The school educated the three Ro-
ma pupils according to the edu-
cational programme designed for
pupils with mild mental disabili-
ties in special classes.> One of the
victims of discrimination complet-
ed her entire primary education in
this way. The second plaintiff was
placed by the defendants in the
first year in a mainstream class af-
ter completing the zero year, in the
second year he was educated ac-
cording to an individual study plan
and, from the third year onwards

he attended classes designed for
children with mild mental disabil-
ities. The girl plaintiff was placed
in a special education class by the
defendants from the first year of
her studies. When placing the pu-
pils in classes, the defendants pro-
ceeded according to psychological
examinations aimed at diagnosis
and re-diagnosis of pupils carried
out by the aforementioned private
special-pedagogical  counselling
centre in PreSov. However, the re-
sults of independent psychological
re-examinations of the applicants
in other establishments® showed
that there were no grounds for
including them in special class-
es and they should have been ed-
ucated in mainstream classes. In
the school year 2015/2016, 96.99 %
of the pupils of the Primary School
with Kindergarten Hermanovce
with diagnosed mental disabilities
were of Roma origin. The so-called
spatial segregation was also pres-
ent at the school. The school has
placed special and zero year class-
es in two separate buildings out-
side the main building. They were
taught in two shifts. Another neg-
ative consequence of the unlawful
enrolment of the plaintiffs in the
special classes was the fact that, af-
ter completing the primary school
studies, they could only continue
in vocational schools or so-called
practical schools, which limited
their future choice of profession in
the labour market.

53 In 2011, the PresSov District Court ruled in another legal case on the segregation of Roma in
mainstream classrooms. For more details see Judgment of the District Court in Presov, file:
25C/133/2010, available in Slovak at: hitps:/bitly/3LhH1yS and the subsequent Judgment of the
Regional Court Predov, file No.: 20C/126/2012, available in Slovak at: https:/bit.ly/3V3WtBYV

54 Pursuant to Section 94, para. 1 (b)(1) of the Education Act, education and training of children
with disabilities and pupils with disabilities is carried out in other schools according to this Act in

special classes.

55 Private Educational and Psychological Counselling and Prevention Centre in Kosice and the
Children’s Centre of the Research Institute of Child Psychology and Pathopsychology in Bratislava.



The court ruled in favour of the
plaintiffs. The defendants were or-
dered to apologise and each of
them was ordered to pay com-
pensation for non-pecuniary dam-
age in the amount of EUR 5000.
In the rationale of the court’s deci-
sion, the Centre identified inspira-
tion in the interpretation and rea-
soning of the ECtHR in cases of
possible violation of Article 14 of
the European Convention for the
Protection of Human Rights and
Fundamental Freedoms (herein-
after referred to as “the Conven-
tion”). That statement is particular-
ly true in relation to the considera-
tion of the supporting statistical in-
dicators put forward by the plain-
tiffs to prove discrimination,*® as
well as to the finding that the par-
ents of children must not, by their
decision-making, deny them the
right to equality of access to edu-
cation.*” Similarly, the court dealt
with the school's argument about
the lack of financial resources to
address spatial segregation in line
with the reasoning of the ECtHR,
which has rejected financial rea-

sons as being insufficient justifi-
cation for unequal treatment in
the past.®® The court stated that
lack of funds could not be an ex-
cuse and exoneration from liabili-
ty for the unlawful state of affairs.
It also based the grounds of its de-
cision on the finding that the de-
fendants failed to discharge their
burden of proof and failed to rebut
the legal presumption about the
discrimination against the plain-
tiffs on the grounds of their ethnic
origin. At the same time, the court
criticised the school for accepting
the placement of a high number
of Roma children in special classes
over a long period and for failing to
remedy the situation.

The Centre not only welcomes the
verdict, but also believes that it is
one of the fundamental steps to-
wards the gradual elimination of
segregationist practices against
Roma children in Slovakia, also in
the context of the long-standing
appeal by international monitoring
mechanisms calling on us to ad-
dress the unlawful state of affairs.*®

56 See, for example, the judgment of the ECtHR in D.H. and others v. Czech Republic, Complaint
No: 57325/00, available at: https:/bit.ly/3H8890e; even though that case involved the considera-
tion of statistical data to prove indirect discrimination.

57 See, for example, the judgment of the ECtHR in D.H. and others v. Czech Republic, Complaint
No: 57325/00, available at: https/bitly/3H8890e¢; in which the ECtHR rejected the State's argu-
ment that the inclusion of the child (in this case in a special class) was subject to the parent's
consent, stating that a waiver of the right not to be subjected to racial discrimination could not
be accepted.

58 See the judgment of the ECtHR in the case: Yocheva and Ganeva v. Bulgaria, Complaint No:
18592/15 and 43863/15, available at: https:/bitly/41AHOK2

59 Slovakia faced a new wave of criticism in 2022 for the high proportion of Roma children in
special classes. In its fifth opinion on the Slovak Republic of February 2022, the Council of Eu-
rope's Advisory Committee on the Framework Convention for the Protection of National Minori-
ties warns that the representation of Roma children in special classes and schools for pupils with
mild mental disabilities remains alarming. For more details see: COE Advisory Committee on the
Framework Convention for the Protection of National Minorities — Fifth Opinion on the Slovak
Republic, available at: https:/bit.ly/20CAMCy
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2.3 Access to Inclusive Education and Development

Thereof

The Government of the SR ap-
proved the draft Recovery Plan
with Resolution No. 221 of 28 April
2021. The main objectives of its
Component 6 are to reduce the
proportion of pupils who do not
reach the basic skKill levels, to re-
duce the social-economic impact
on pupils' educational outcomes
and to promote equality of educa-
tional opportunities. Its other ob-
jectives include increasing the pro-
portion of pre-school age children
in pre-primary education, reduc-
ing the drop-out rate with a special
focus on medically and socially dis-
advantaged children, adapting ed-
ucation to the individual needs of
each child, and reducing the trans-
fer rate of disadvantaged children
from mainstream to special ed-
ucation.®® The Component 6 in-
cludes six reforms and one invest-

ment.® In the context of imple-
mentation thereof, it is necessary
to monitor the fulfilment of the
basic requirements of the right to
inclusive education, i.e. availability,
accessibility and quality of educa-
tion, as well as the principles of the
Human Rights-based Approach
(HRBA).®? The aim is to monitor the
status of provision of quality edu-
cation that respects and supports
the personality and development
of each child. The basic interpretive
framework for such monitoring
is based on international human
rights conventions, which guaran-
tee the right to education to indi-
viduals and oblige the states, the
parties, to guarantee the protec-
tion and promotion of this right.
HRBA to education is built on three
pillars: the right of access to edu-
cation, the right to quality educa-

60 Component 6 responds to country-specific recommendations (CSRs) in 2019 and 2020 calling
for improvement of quality and inclusiveness of education at all levels and ensuring equitable
access to quality education. The reforms and investments in the Component 6 are in line with the
proposals of the National Programme for the Development of Education and Training, as well as
other national strategic documents aimed at social inclusion of disadvantaged groups and the
fight against poverty and social exclusion. Reforms and investments are also in line with the UN
Convention on the Rights of Persons with Disabilities and the EU Charter of Fundamental Rights.
Source: Component 6: Accessibility, development and quality of inclusive education at all levels, p.
1, available in Slovak at: https:/bit.ly/41Rc5uS

61 Reform No. 1 of the Component 6 is “Ensuring the conditions for the implementation of com-
pulsory pre-primary education for children aged 5 years and above and the introduction of a le-
gal entitlement to a place in kindergarten or at other pre-primary education providers from the
age of 3." Reform No. 2 of the Component 6 is “Definition of the concept of special educational
needs of children and pupils and development of a model of eligible support measures in edu-
cation and training, including the funding system.” Reform No. 3 of the Component 6 is “Reform
of the guidance and prevention system and provision of systematic data collection in the field
of mental health support for children, pupils and students.” Reform No. 4 of the Component 6 is
“Implementation of ESL prevention tools and modification of F-Sections.” Reform No. 5 of Com-
ponent 6 is “Promoting school desegregation.” Reform No. 6 of the Component 6 is “Compensa-
tory measures to mitigate the impact of the pandemic in education for primary and secondary
school students.” Investment 1 of the Component 6 is “Desegregation of school buildings at all
levels of the education system.” Ibid, pp. 1-2.

62 Babacova, B.: Analysis of Component 6 of the Recovery and Resilience Plan of the SR in the
context of human rights and sustainable recovery. Danish Institute for Human Rights, 2021, p. 39.
Available in Slovak at: https:/bit.ly/34L\V7WN
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tion, and respect for human rights
in education.®

The right of access to education
correlates with the State’s obliga-
tion to ensure universal access to
education for everybody, includ-
ing by taking measures to make
education accessible to particu-
larly vulnerable groups of children,
such as those with socially exclud-
ed backgrounds, excluded Roma
communities or children with disa-
bilities. Access to education is con-
ditional on the commitment of the
state to ensure sufficient capaci-
ties in schools, including sufficient
numbers of qualified teaching and
non-teaching staff. The state must
provide sufficient financial re-
sources and technical equipment
in schools. School buildings, in-
cluding their accessibility in terms
of distance, and the content of ed-
ucational materials and curricula,
must be accessible to all children.
The quality and relevance of cur-
ricula or programmes, the sta-
tus of teachers, as well as the over-
all culture of the educational envi-
ronment determine the content of
the right to quality education. Un-
der HRBA, school curricula and
learning materials should be rel-
evant, broad-based and inclusive.
In line with the inclusiveness re-
quirement, they should not con-
tain gender stereotypes or nega-
tively portray ethnic groups or oth-
er minorities.

63 lbid, pp. 23-24.
64 lbid, pp. 24-26.

Respect for human rights in edu-
cation refers to respect and rever-
ence for the identity and integrity
of the individual, or his/her right to
participate in the learning process.
Respect for every child and guid-
ing them to respect human rights
and fundamental freedoms, toler-
ance, equality, understanding and
the values of friendship and peace
are fundamental.®

In relation to the implementa-
tion of the Component 6 of the
Recovery Plan, in this subchap-
ter the Centre focuses on assess-
ing the implementation of reforms
intended to achieve desegrega-
tion. The aim of Reform 1 of the
Component 6 is to make legisla-
tive changes that will adjust the fi-
nancing of kindergartens and al-
low equal access to compulsory
pre-primary education for children
aged 5. The founders of kindergar-
tens will be able to apply for fund-
ing to add the missing capacities
so that every child from the age of
three until the start of compulsory
school attendance can participate
in pre-primary education.®

The Centre states that the first part
of Reform 1% of the Component
6 (hereafter referred to as “the re-
form”) has been met. From 1 Sep-
tember 2021, pre-primary educa-
tion is compulsory for every child
who turns five by 31 August of the
year preceding the school year of
compulsory school attendance.

65 Component 6: Accessibility, development and quality of inclusive education at all levels, pp.1-2,

available in Slovak at: https:/bit.ly/41Rc5uS

66 Officially titled: “Ensuring the conditions for the implementation of compulsory pre-primary

education for children aged 5 and above.”
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From 1 September 2021 to 31 Au-
gust 2024 the compulsory pre-pri-
mary education can be fulfilled al-
so in a pre-primary education es-
tablishment pursuant to Section
161l of the Education Act.®” The
State Pedagogical Institute has
created supplementary materi-
al for the State Educational Pro-
gramme for Pre-primary Educa-
tion in Kindergartens.® The Cen-
tre also welcomes the fact that
the founders of kindergartens can
apply for funding for projects to
complete the missing capacities
of their schools from 24 August
2022.%° However, the legislature
did not approve in time” the right
of children from the age of three
to a place in kindergarten. At the
same time, there has been no ex-
tension of the range of eligible ap-
plicants for allowances for depend-
ent children”, in pre-school insti-
tutions and secondary schools, de-
spite the amendment to Act No.
417/2013 Coll. on Assistance in Ma-
terial Need, and on the amend-
ment and supplementation of cer-
tain Acts, which was approved in

2022. The legislator did not even
fulfil the task of normative setting
or changing the funding of kin-
dergartens in time, ie. by the end
of 2022.72 The Centre both notes
and assesses negatively the fact
that substantial parts of this re-
form are not being implemented
on time. The reservations are par-
ticularly justified in view of the ob-
jective of the reform, i.e. to increase
the proportion of pre-school chil-
dren participating in pre-primary
education. At the same time, there
is a justified concern that the right
of access to education is violated
by the State's failure to carry out
these activities. The State has a du-
ty to act proactively and effective-
ly to ensure access to education for
all children.”

The creation of desegregation me-
thodical materials for founders and
school headmasters and headmis-
tresses is one of the objectives of
the Reform 5 of Component 6.7+
The Centre therefore welcomes
the methodological material on
school desegregation for found-

67 Pre-primary education, available in Slovak at: https:/bit ly/440k3DO
68 Publications to assist in the introduction of compulsory pre-primary education, available in

Slovak at: https:/bit.ly/3AoxSyd

69 Call for increase of kindergarten capacities, available in Slovak at: https:/bitly/3N7Dbtqg
70 The measure was supposed to be adopted in the Q4 2022.

71 The commitment to adopt the extension of the Dependent Child Allowance entitlement to
children, who are in pre-schools and secondary schools stems from the Component 6 of the Re-
covery Plan. The commitment was due to be fulfilled in the Q4 2022.

72 The measure was supposed to be adopted in the Q4 2022.

73 See e.g. Art. 26 of the Universal Declaration of Human Rights, Art. 13 of the International Cove-
nant on Economic, Social and Cultural Rights, Art. 28 of the Convention on the Rights of the Child,
Art. 42 of the Constitution of the SR.

74 Babacova, B.: Analysis of Component 6 of the Recovery and Resilience Plan of the SR in the
context of human rights and sustainable recovery. Danish Institute for Human Rights, 2021, An-
nex 1 Breakdown of components by term, p. 97. Available in Slovak at: https:/bit ly/34\V/7WN
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ers and headmasters “Together at
one desk"” (hereinafter referred to
as the “methodological material”).
In it, the Ministry states that the in-
clusion of children from marginal-
ised Roma communities in special
primary schools, or in special class-
es of primary schools, usually di-
agnosed with a mild mental disa-
bility, constitutes a special form of
segregation. Since this is based on
medical disability, which is a form
of segregation that is socially toler-
ated, there is still a belief that qual-
ity education for children with dis-
abilities can only be provided in
separate specialised school set-
tings.” However, the Centre does
not identify itself with the interpre-
tation of a specific form of segre-
gation in the methodological ma-
terial, namely that the separation
of children from marginalised Ro-
mMa communities with health dis-
advantages constitutes a “tolerat-
ed" form of segregation. It also had
a critical reaction to the same in
the Alternative Report of the Slo-
vak National Centre for Human
Rights on the 13th Periodic Report
of the SR on the Implementation
of the International Convention on
the Elimination of Racial Discrim-
ination.”” This part of the reform

should have included the legisla-
tive introduction of a definition of
segregation, which did not hap-
pen for reasons already known.”®
The main requirement of this part
of the reform, which was the cre-
ation of desegregation methodo-
logical materials for founders and
headmasters and headmistresses
of schools, was formally fulfilled by
the creation of the methodological
material. However, in the Centre's
legal opinion, the previously men-
tioned Ministry's interpretation of
“tolerated” segregation referred to
therein is inconsistent with one of
the goals of the Component 6 of
the Recovery Plan, namely, to re-
duce the rate at which disadvan-
taged children are reassigned from
mainstream to special schools

The main objective of Reform 2
of the Component 6 was to legis-
late the definition of special ed-
ucational needs of pupils and to
support the creation of a vertical
model of eligible support meas-
ures.” Within the framework of
the above-mentioned proposed
amendment to the Education Act,
the legal definition of a child and
a pupil with special educational
was about to be changed.& Again,

75 Ministry of Education, Science, Research and Sport of the SR: Together at one desk. School
desegregation guidance material for founders and headmasters, 2022, available in Slovak at:
https:/bit.ly/440Lv44

76 Ibid, p. 10.

77 Slovak National Centre for Human Rights: Observations of the Slovak National Centre for Hu-
man Rights in relation to the thirteenth periodic report of Slovakia to the Committee on the
Elimination of Racial Discrimination, July 2022, p. 18, available at: https:/bit ly/3LAbUTP

78 For more details, see the introductory part of the chapter; authors' note.

79 Component 6: Accessibility, development and quality of inclusive education at all levels, p. 2,
available in Slovak at: https:/bit.ly/41Rc5uS

80 LP/2022/502 Act amending and supplementing Act No. 245/2008 Coll. on Education and Train-
ing (Education Act), and on the amendment and supplementation of certain Acts, as amended,
available in Slovak at: https:/bit.ly/20CEpl6
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the task was not completed with-
in the deadlines set.®" On the con-
trary, the Centre welcomes the
Catalogue of Supporting Meas-
ures published by the Ministry of
Education,® which contains sup-
port measures in the field of edu-
cation and training. Thus, the State
has partially met Reform 2's objec-
tive of Component 6 in terms of
supporting the creation of a ver-
tical model of eligible supporting
measures.

In Reform 4 of the Component
6, the state has undertaken to
amend the relevant legislative pro-
visions in order to expand high-
er education opportunities for
young people without complet-
ed primary education and to op-
timize education at the lower sec-
ondary vocational education lev-
el, the so-called F-apprenticeship
fields of study®, in response to la-
bour market needs. The required
legislative change was introduced
by an amendment in 2021.84 The
required legislative change was
introduced by an amendment
in 2021.%5 This part of the reform

also requires the establishment
of an early warning system of ear-
ly school leaving and the promo-
tion of mentoring and tutoring.®®
The Ministry of Education has
launched a Recovery Plan call for
the creation of regional teams of
mentors to train female and male
teachers.®” On the other hand,
the requirements for the modifi-
cation of teaching F-apprentice-
ship fields of secondary vocation-
al schools and the establishment
of an early warning system of ear-
ly school leaving have not fulfilled
the set tasks and thus the unde-
sirable drop-out rate with a special
focus on disabled and socially dis-
advantaged children has not been
reduced. Thus, the state is fulfill-
ing insufficiently its commitment
to ensure universal access to edu-
cation for all, which may result in
further reservations by monitor-
ing and evaluation mechanisms
at national and supranational lev-
elsin relation to ensuring a positive
engagement by the state in mak-
ing education accessible to all chil-
dren.

81 Babacova, B.: Analysis of Component 6 of the Recovery and Resilience Plan of the SR in the
context of human rights and sustainable recovery. Danish Institute for Human Rights, 2021, An-
nex 1 Breakdown of components by term, p. 97. Available in Slovak at: https:/bit ly/34\V/7WN

82 Ministry of Education, Science, Research and Sport of the SR: Catalogue of supporting meas-
ures in education and training, 2022, available in Slovak at: https:/bit.ly/3n2vkCT

83 Ministry of Education, Science, Research and Sport of the SR: Catalogue of supporting measu-
res in education and training, 2022, available in Slovak at: https:/bit.ly/3ApvY09

84 Component 6: Accessibility, development and quality of inclusive education at all levels, p. 2,
available in Slovak at: https:/bit.ly/41Rc5uS

85 Section 16, para. 3, Section 22, para. 2, Section 31a, Section 57 para. 1(j), Section 62 para. 4 of Act
No. 415/2021 Coll, amending and supplementing Act No. 245/2008 Coll. on Education and Train-
ing (Education Act), and on the amendment and supplementation of certain Acts, as amended,
available in Slovak at: https:/bit.ly/2n2xSkw

86 Component 6: Accessibility, development and quality of inclusive education at all levels, p. 2,
available in Slovak at: https:/bit.ly/41Rc5uS

87 40 regional teams of mentors will be created in Slovakia to train teachers, available in Slovak
at: https:/bit.ly/43QddR4
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2.4 Cases of Segregation

Following warnings from the State
School Inspectorate about the ap-
plication of segregationist practic-
es in the education of Roma pu-
pils, the Centre carried out inde-
pendent investigations at the Pri-
mary School with Kindergarten in
Jakubany and the Primary School
in Sacurov. It focused on inspec-

tion of school premises, monitor-
ing the teaching process and in-
terviewing teaching staff and rep-
resentatives of the community
centre and local authorities. It al-
so continued to monitor the situ-
ation at the Primary School in Os-
trovany, & which is attended exclu-
sively by Roma pupils..

Primary School with Kindergarten in Jakubany

In June 2022, the School Inspec-
tion Centre Presov (hereinafter re-
ferred to as the “Inspection Cen-
tre”) notified the Centre of possi-
ble deficiencies in education and
training at the Primary School with
Kindergarten in the municipality
of Jakubany. The Inspection Cen-
tre carried out an inspection at
this school in Novemlber 2019, dur-
ing which it investigated the state
of ensuring the implementation of
the national testing of pupils of the
5th grade. It was discovered that
in three of five grades, the school
had classes labelled “B" that were
attended almost exclusively by Ro-
ma pupils.®? The Inspection Cen-
tre stated that the division of pu-
pils into classes within each grade
showed signs of segregation. The
school was ordered to eliminate
the problematic practice by 2 Sep-
tember, 2020. Following a re-in-
spection in May 2022, the Inspec-
tion Centre found that the school

had not eliminated the segrega-
tionist  practices.?® Immediate-
ly after receiving the above warn-
ing, the Centre monitored the sit-
uation on site. They confronted
the mayor of the municipality and
the headmaster of the school with
questions, inquiring in particular
about the reasons for the existence
of classes in which only pupils of
Roma origin are educated. Inspec-
tion findings of possible segrega-
tionist practices at the school were
confirmed. The school justified
the situation in 1 C class by put-
ting together the pupils with de-
lays in pre-primary education due
to the constraints caused by the
COVID-19 pandemic.

During the monitoring, the Centre
found that only Roma pupils are
educated in special classes at the
school. In this context, the school
headmaster was asked to provide
additional written information on

88 The Centre has been regularly monitoring the situation at this school since 2020.

89 Based on the estimation of the ethnic structure of pupils, the share of Roma pupilsin 1A class
was approximately 39%, in 3 A class approximately 26% and in 5 A class 0%. Information from the
Warning of the State School Inspectorate, School Inspection Centre PreSov dated 10 June 2022.
90 At the time of the follow-up inspection there were 323 pupils in mainstream classes, of whom
179 were Roma pupils. The Inspectorate found that the share of Roma pupils in 3 classes was as
follows: 1st grade classes — 1A — 45%, 1B — 45%, 1C — 100%,; 3rd grade classes — 3A — 43%. 3B — 100%;
5th grade classes — 5A — 22%, 5B — 94.8%; and 7th grade classes — 7A — 0%, 7B — 100%. Information
from the Warning of the State School Inspectorate, School Inspection Centre PreSov dated 10
June 2022.
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the numbers of pupils educated
in special classes and the process
of their inclusion in such classes.

Given that it is a primary school
connected with a kindergarten,
the only positive finding was that it
was involvement in the Kindergar-
ten Inclusion Project. In this con-
text, it employs two Roma employ-
ees in the kindergarten.

Four months later, the Centre car-
ried out a second on-site monitor-
ing, assessing the school’s reflec-
tion on the recommmendations aris-
ing from the first monitoring. Pri-
marily, the school was asked to
eliminate confirmed segregation
as quickly as possible. The school
has taken only partial remedial ac-
tion, despite the reservations pre-
sented by the Centre. Segrega-
tion has been eliminated in only
one grade. However, they present-
ed efforts to gradually and system-
atically eliminate the illegal situa-

Primary School in Sacurov

In July 2022, the same Inspection
Centre sent a warning about seg-
regation at the Primary School in
the village of Sacurov to the Cen-
tre. This school has also been re-in-
spected, as the Inspection Centre
ordered the school to desegregate
and arrange for re-diagnostic psy-
chological and special education
examination of pupils with alleged
intellectual disabilities in May 2019.
The Centre has imposed an obliga-
tion on the School to ensure that

tion with the promise that in the
school year 2023/2024 there would
be no so-called segregated classes.
In connection with the process of
assigning pupils to special classes,
the Centre also asked the special
educator for information.

Spatial segregation was also de-
tected at the school during the
second monitoring. Classes with
exclusively Roma pupils were spa-
tially separated from other class-
es, or the school located them
in one part of the building. The
school headmaster presented the
Centre with school reconstruction
plans with the intention to remove
the so-called spatial segregation.
The Centre will not only contin-
ue monitoring the situation at the
school, but will also actively con-
tribute to the goal — elimination of
desegregation — in the school year
2023/2024 at the latest through
consultations and recommenda-
tions.

these pupils are re-diagnosed in
the designated facilities? and to
take action in accordance with an-
ti-discrimination legislation follow-
ing the results of the re-diagnos-
tics.

Of the 62 re-diagnosed pupils, the
facilities ruled out their original-
ly diagnosed intellectual disability
in 6 pupils, and only 6 pupils out of
the total number were confirmed
to have an intellectual disability.

91 Specifically, the Centre for Educational and Psychological Counselling and Prevention in Ban-
ska Bystrica and the Centre for Educational and Psychological Counselling and Prevention in Zvo-

len were involved.



For as many as 50 pupils, the facil-
ities were unable to reliably deter-
mine the accuracy of the initial di-
agnostic results. The school did not
accept these conclusions and only
3 children out of 50, whose mental
disability could not be reliably ruled
out or confirmed by a psycholog-
ical examination, were placed in
so-called mainstream classes. The
other 47 children, including the six
with reliably excluded intellectu-
al disability, were further educat-
ed in special classes. The headmis-
tress commented on this fact dur-
ing the follow-up inspection that
she would place all pupils whose
mental disability was excluded or
could not be reliably confirmed or
excluded by the re-diagnostics in
specialised classes.®> However, dur-
ing the follow-up inspection on 13
June 2022, the specialized classes
had not been established.

The Centre has been monitoring
the situation at the school since
the Inspection Centre's warning in
November 2022. It found that there
were 8 special classes where the
school educated exclusively Roma
pupils. At the time of the monitor-
ing, the school had already set up

the specialised classes mentioned
above, the purpose of which was to
facilitate the transition from special
to mainstream classes. The Centre
also found that there has been a
decrease in the number of pupils
in special classes compared to the
inspection results, from 91 pupilsin
the 2021/2022 school year to 63 pu-
pils in the 2022/2023 school year. A
total of 48 pupils attended the spe-
cialised classes.

In the school year 2022/2023, the
school arranged an adequate
form of education in accordance
with the conclusions of the re-di-
agnostic examinations for 18 pu-
pils only.** The other 16 pupils, in-
cluding four pupils whose mental
handicap was excluded by the fa-
cilities, were reassigned to main-
stream classes, but were educated
through school integration® ac-
cording to an individual education
programme® as pupils with intel-
lectual disabilities.

In particular, the Centre informed
the school of the need to eliminate
the high number of pupils in spe-
cial classes or the need for urgent

92 Pursuant to Section 29, para. 11 of the Education Act “a specialised class may be opened in
a primary school with the consent of the founder. Pupils who are not expected to successfully
master the educational content of the grade in question shall be educated in a specialized class
to compensate the missing educational content.”

93 Of these, 14 were educated in special classes, 3 pupils in mainstream classes and 1 pupil in a
special class. Information from the Report on the Results of the State Inspection carried out on
16 November 2022.

94 School integration, as defined in Section 2(s) of the Education Act, means “the education and
training of children or pupils with special educational needs in classrooms of schools and edu-
cational establishments designated for children or pupils without special educational needs”..
95 Pursuant to Section, 7 para. 5 of the Education Act states that “if a school educates children
with special educational needs or pupils with special educational needs, it shall create con-
ditions for them in accordance with the recommendations of the counselling and prevention
establishment through an individual educational programme or through educational program-
mes designed for schools educating children with special educational needs or pupils with spe-
cial educational needs.”
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desegregation. The school has tak-
en only minor steps in this regard
so far. For this reason, the Centre

Primary School in Ostrovany

The building of the primary school
in Ostrovany is situated near the
local Roma settlement and is at-
tended exclusively by Roma pu-
pils. The Centre has been moni-
toring the situation at the school
since 2020. In November 2022,
school representatives informed
the Centre of the total number of
297 Roma pupils in grades 1 to 6
taught in double shifts®® The Ro-
ma population makes up approx-
imately 80% of the total popula-
tion of the municipality. The Cen-
tre asked a social worker who
works in the municipality about
the reasons for the unsuccessful
integration of non-Roma pupils.
She stated that non-Roma resi-
dents of the municipality prefer
to enrol their children in schools
in the municipalities where they
work, and some of the non-Roma
school-age children who are reg-
istered permanent residents of
the municipality do not live there
in reality. In this context, the Cen-
tre states that segregation is also
an unintentional de facto state of
over-representation of pupils of a

will not only monitor the situation,
but will also actively contribute to
the elimination of segregation.

certain ethnic or national group
in a school.?” Neither can it be jus-
tified by the freedom of choice of
parents to place their children in
schools with a lower representa-
tion of pupils of a certain nationali-
ty or ethnicity®® or the ethnic struc-
ture of the population.®®

The Centre asked the school and
the municipality to demonstrate
specific  measures aimed at
increasing the interest of non-
Roma minority parents in enrolling
their children in the school. The
school referred to the steps taken
towards improving the quality of
education provided, which could
lead to an required increase of
interest. The municipality plans
to build more classrooms and a
school canteen. In spite of these
steps, which the Centre evaluates
positively, the situation is critical
and therefore it will continue
monitoring it and continuously
evaluate the implementation of
partial recommendations that it
addresses to the municipality on a
regular basis.

96 The school has a long-standing intention to create the conditions of a fully organised school

for grades1to 9.

97 The over-representation of Roma pupils in a school constitutes segregation, which is contrary
to the prohibition of discrimination. Even if there is no discriminatory intent on the part of the
state, the segregation of Roma children cannot be considered as objective and reasonable and
justified by a legitimate aim. More details in: Judgment of the ECtHR in E/mazova and Others v.
Northern Macedonia, Complaints No. 11811/20 and 13550/20; available at: https:/bit.ly/2mQECST
98 More details can be found in the Judgment of the ECtHR in Lavida and Others v. Greece,
Complaint No. 7973/10, available at: https:;/bit.ly/3mZbrg4 of the ECtHR in E/mazova and Others
v. Northern Macedonia, Complaint No. 11811/20 and 13550/20; available at: https:/bit.ly/2mQECST
99 See ECtHR Judgment in X. and Others v. Albania, Complaint No. 73548/17 and 45521/19; avail-

able at: https:/bit.ly/3L.4oMLP
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25 On the

status of

Implementation of the

Recommendations of the UN Committee on the
Elimination of Racial Discrimination

The UN Committee on the Elim-
ination of Racial Discrimination
(hereinafter referred to as “the
Committee”) addressed the Slovak
Republic a list of recommmenda-
tions aimed at improving the im-
plementation of its obligations un-
der the International Convention
on the Elimination of All Forms of
Racial Discrimination in response
to the Thirteenth Periodic Report

of the International Convention on
the Elimination of All Forms of Ra-
cial Discrimination.'® In recom-
mendations'® adopted at its meet-
ing on 26 August 2022, the Com-
mittee expressed concern about
the persistent, widespread and
systemic discrimination and seg-
regation affecting Roma children
in the education system. Recom-
mendations to the SR:

of the SR on the Implementation

»  totake the necessary measures to address the key causes of discrim-
ination and segregation of Roma children in the education system,
taking into account that the conditions of racial segregation are not
necessarily created by government policies, but may arise as an un-
intended by-product of the actions of individuals leading to social ex-
clusion (hereinafter referred to as the “Recommendation 1Y),

* to ensure the effective implementation of the Education and An-
ti-Discrimination Act to eliminate the over-representation of Roma
children in specialised classes and special schools and to take appro-
priate steps to integrate them into mainstream education (hereinaf-
ter referred to as the “Recommendation 2);

» to increase efforts to ensure that Roma children have equal oppor-
tunities in access to quality education in order to prevent their future
segregation in the education system (hereinafter referred to as the
“Recommendation 3.

The analysis of the causes of the
continuing unlawful segregation of
Roma childreninthefield ofeduca-
tion was addressed by the Centre,
most recently in July 2022 as part
of the so-called alternative report,

The draft amendment to the Edu-
cation Act analysed at the begin-
ning of the chapter,'® the initial re-
sponse of the SR to the Commit-
tee's recommendations, original-
ly contained a proposal of the re-

and one of them is the absence of quired definition, however, due to
a legal definition of segregation.'%? the aforementioned shortcom-
100 Thirteenth Periodic Report of the SR on the Implementation of the International Convention
on the Elimination of All Forms of Racial Discrimination; available in Slovak at: https:/bit.ly/40DE-
9ka

101 Recommendations of the UN Committee on the Elimination of All Forms of Racial Discrimina-
tion; available at: https:/bit.ly/43VPhf3

102 Recommendations of the Slovak National Centre for Human Rights on the Thirteenth Peri-
odic Report of the SR to the Committee on the Elimination of All Forms of Racial Discrimination;
available at: https:/bit.ly/3LAbUIP

103 Available in Slovak at: https:;/bit.ly/3ovcRz4
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ings, it was eventually deleted from
the legislative material by the au-
thor of the draft act. The absence
of a legal definition of segregation
can lead to a lack of prevention or
remediation thereof. A similar pre-
liminary conclusion can be drawn
in relation to the legal failure to de-
fine the concept of inclusive edu-
cation.

In 2021, the Ministry of Education
of the SR adopted the Strategy for
Inclusive Approach in Education
and Training (hereinafter referred
to as the “Strategy”).”* Its fourth
part focused on the issue of deseg-
regation in education. Following
the Recommendation 1, the Cen-
tre assesses the adoption of the
Strategy positively. At the same
time, however, all entities involved
in the field of education and train-
ing are prompted to implement it
properly in practice, especially in
view of the results of the Centre's
independent surveys and moni-
toring of selected school establish-
ments presented in the previous
subchapter.

Recommendationloverlapsin part
with Objective 5 of the Component
6 of the Recovery Plan, which is to
issue desegregation guidance ma-
terials for founders, headmasters
and headmistresses of schools. The

methodological material of the
Ministry of Education'™® is another
of the partial results of the imple-
mentation of Recommendation
1. However, in this context too, the
Centre stresses the need for prop-
er implementation by entities to
which it prescribes concrete pro-
cedures aimed at inclusion in the
field of education and training.
Another important document in
the context of the implementation
of the Recommendation 1 may be
the methodology of the Ministry of
Education of the SR Mapping the
status of removing barriers in kin-
dergartens, primary and second-
ary schools and prioritisation of
schools. %6

Recommendation 2 aims to elim-
inate the excessive number of Ro-
ma children in specialised classes
and special schools. In 2019, Slova-
kia had the highest proportion of
primary school pupils in special-
ised education in the EU.'9” The
above-mentioned draft amend-
ment of the School Act partly re-
flects Recommendation 2 by the
planned introduction of support-
ing measures, which the author
has formulated in terms of obliga-
tions.

By Recommendation 3, the Com-
mittee urges the SR to intensify its

104 Ministry of Education, Science, Research and Sport of the SR: Strategy for an Inclusive Ap-
proach in Education; available in Slovak at: https:/bit ly/40Ba0Oq|

105 Ministry of Education, Science, Research and Sport of the SR: Together at one desk. School
desegregation methodological material for founders and headmasters, 2022; available in Slovak
at: https:/bit.ly/440Lv44

106 Ministry of Education, Science, Research and Sport of the SR: Mapping the status of removing
barriers in kindergartens, primary and secondary schools and prioritisation of schools; available
in Slovak at: https:/bit.ly/2H99Xqc

107 HALL, R, DRAL, P, FRIDRICHOVA, P, HAPALOVA, M., LUKAC, S., MISKOLCI, 3., VANCIKOVA, K:
Analysis of findings on the state of education in Slovakia: That makes sense, Bratislava: MESAIO,
2019. Available in Slovak at: https:/bit ly/3ot7Cjp



efforts to ensure equality of oppor-
tunity for Roma children in their
access to quality education and to
prevent their segregation. This rec-
ommendation is preventive and
calls for system solutions. In this
context, the Centre refers to provi-
sion 3, par. 2 of the Anti-Discrimi-
nation Act, under which compli-
ance with the principle of equal
treatment includes the adoption
of measures to protect against dis-
crimination. The Centre notes that
in 2022 the SR intensified its ef-
forts to address the segregation
of Roma children in education
through the adoption of strategic
and methodological documents at

Recommendations

The Centre recommends that

the level of the Ministry of Educa-
tion, while emphasising the need
for measurable and independent
monitoring of the implementation
of strategic procedures and ongo-
ing evaluation of results. However,
the evaluation of the implemen-
tation of the Recommendation 3
will also depend on the monitor-
ing of the setup of school districts,
the repetition of grades in compul-
sory school attendance or the solu-
tion to the problem of truancy, etc.
The Centre will continue to play its
role as an independent monitoring
and evaluation mechanism in the
context outlined.

1 The Ministry of Justice of the SR submit to the National Coun-
cil of the SR a draft amendment to the Anti-Discrimination Act,
which will, inter alia, introduce a legal definition of segregation
as one of the forms of discrimination.

2 The Ministry of Education immediately meet the desegregation
targets of the Component 6 reform, which have not yet been

met.

3  The Ministry of Education of the SR submit a draft amendment
to Act No. 596/2003 Coll. on State Administration in Education
and School Self-Government, and on the amendment and sup-
plementation of certain Acts, whereby the National Council of
the SR would add to Section 8, para.1a municipality’'s obligation
to take into account the ethnic composition of the population
living in the municipality’s territory or a part thereof when deter-

mining the school district.

4 The Ministry of Education of the SR submit a draft amendment
to the Education Act, by which the National Council of the SR
would introduce an obligation to ensure integrated education of
pupils with disabilities in so-called mainstream classrooms.
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The Centre expressed its belief that despite the terrorist
attack on LCBTI+ people outside Teplaren bar and
community space in Bratislava, this situation has not led
to the adoption of measures at the level of legislation and
policies to strengthen the protection of and access to the
enjoyment of fundamental rights by LCBTI+ people.



The Slovak Republic has been fac-
ing challenges in the area of hu-
man rights for LGBTI+ people for a
long time,'®® while gaps in the pro-
tection of their rights have deep-
ened further in 2022. The aim of
this part of the Report is to high-
light the main challenges in the
area of protection of the rights of
LGBTI+ people that have resonat-
ed in the past year in Slovakia. At
the same time, similarly as in 2021,
the Centre examined how human
rights defenders perceive the civ-
ic space for their work and activi-
ties, thus reflecting the obligation
of every country, including the SR,
to create a safe and supportive en-
vironment for civil society, where
everybody can exercise their hu-
man rights. Creating an open and
democratic space also means pro-
tecting human rights defenders
from persecution and creating a
favourable institutional and legal
framework, in which they can op-
erate.'®

Even 7 years after the adoption of

the National Strategy for the Pro-
tection and Promotion of Hu-
man Rights in the Slovak Repub-
lic, no action plan or other strate-
gic framework "® for the protec-
tion and promotion of the rights of
LGBTI+ people has yet been adopt-
ed in Slovakia." This was also high-
lighted in 2022 by the Europe-
an Commission against Racism
and Intolerance, which assessed
the recommendation to develop
and implement an action plan for
LGBTI+ people in close coopera-
tion with civil society as remaining
unfulfilled. It was aimed to raise
public awareness of the conditions
in which LGBTI+ people live, to pro-
mote a better understanding of
their situation, to protect them
from hate crimes, hate speech and
discrimination, and to ensure the
effective exercise of their right to
equal treatment.™

In its 2022 Rule of Law Report,
in the country chapter on Slova-
kia, the European Commission
expressed its concern about the

108 The LGBTI+ acronym covers people who identify as lesbian, gay, bisexual, transgender, inter-
sex or other identities that are part of the spectrum. For a definition of related terms, see below:
Rainbow Compass, Glossary, available in Slovak at: https://Avww.duhovykompas.sk/#slovnik

109 UN Special Rapporteur on the situation of human rights defenders: Report of the Spe-
cial Rapporteur on the situation of human rights defenders, A/HRC/25/55, 2013, available
at: https/bitly/43VMPW6 and the Office of the United Nations High Commissioner for Human
Rights: Joint statement by the UN Independent Expert on protection against violence and discri-
mination based on sexual orientation and gender identity and the UN Special Rapporteur on
the situation of human rights defenders, 2022, available at: https:/bitly/3ArINIW

10 In 2019, the UN Committee on Economic, Social and Cultural Rights recommended to the
Slovak Republic to adopt policies and programmes to ensure protection against discrimination
on the basis of sexual orientation and gender equality. See: UN Committee on Economic, Social
and Cultural Rights: Concluding observations on the third periodic report of Slovakia, E/C12/SVK/
CO/3, para. 15, available at: https:/bit.ly/3Lvz3Ba

1 Slovakia was also recommended to re-initiate the preparation and adoption of an action plan
on equality for LGBTI+ people in the 3 cycle of the Universal Periodic Review in 2019. See: Rec-
ommendations addressed to the Slovak Republic during the third round of the Universal Periodic
Review of the UN Human Rights Council, UPR/77, available in Slovak at: https:/bit.ly/4426Ae0

112 European Commission against Racism and Intolerance: ECRI Report on the Slovak Republic
(Sixth Monitoring Cycle), 2020, para. 29, available at: https:/bit.ly/3Ncm21]
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funding of civil society organisa-
tions and their activities in the field
of gender equality and LGBTIQ
rights, and about verbal attacks
against human rights defenders
active in these areas.™™

Legislative gaps in the protection
of human rights of LGBTI+ peo-
ple and the passivity of the legisla-
tor and the Slovak government in
this area were partially remedied
in 2022 by national judicial author-
ities, making case law a key factor
in the protection of the rights of
LGBTI+ people in Slovakia. The Re-
gional Court in Zilina and the Su-
preme Administrative Court of the
SR (hereinafter referred to as the
“Supreme Administrative Court
of the SR"),™ have contributed to
this through their decisions, which
have implemented European
standards for the protection of the
rights of LGBTI+ people to remedy
decisions and practices of admin-
istrative authorities.

The Regional Court in Zilina an-
nulled the decision of the Bor-
der and Foreign Police Directorate
Banska Bystrica as well as the deci-
sion of the Foreign Police Depart-
ment of the Zilina Police Force and
returned the case for further pro-
ceedings'™ on the grounds that
the Foreign Police Department, as
the first-instance administrative
authority, rejected the application

of a national of the Argentine Re-
public for permanent residence for
five years on the grounds that his
marriage was not contracted with-
in the meaning of the Slovak Fam-
ily Act, as required by Section 48,
para. 2(e) of Act No. 404/2011 Coll.
on the Residence of Aliens, and on
the amendment and supplemen-
tation of certain Acts."® The ad-
ministrative authority considered,
among other things, that the Slo-
vak legislation does not permit
the recognition of a partner’s co-
habitation with or marriage to a
party to the proceedings as a ba-
sis for granting permanent resi-
dence in the territory of the SR.™
In this regard, the plaintiff pointed
to the important fact that the Con-
stitutional Court of the SR has re-
peatedly stated that “the general
court is not at all bound by the Ii-
teral wording of a statute, but
may and must deviate from it if
the purpose of the statute, the his-
tory of its creation, its systema-
tic coherence, or one of the prin-
ciples of constitutional principles
requires so.“"™ The Regional Court
in Zilina stated that the adminis-
trative authority should have ex-
amined the application compre-
hensively, should have focused on
the close relationship between the
applicant and his partner as a pos-
sible ground worth special consid-
eration, and should have interpret-
ed the Aliens Residence Act in ac-

13 European Commission: 2022 Rule of Law Report, Chapter on the Rule of Law Situation in Slo-
vakia, 2022, p. 22-23, available at: https:/bit.ly/4lvsWUd.
114 The decision of the Supreme Administrative Court is dealt with in the second subchapter of

this part of the report.

15 Judgment of the Regional Court in Zilina dated 31 October 2022, file No. 305/168/2020.

16 Ibid,, para. .
17 Ibid, para. 1.
18 Ibid., para. 2.



cordance with Article 14 in con-
junction with Article 8 of the Eu-
ropean Convention for the Protec-
tion of Human Rights and Funda-
mental Freedoms (hereinafter “the
Convention”). At the same time, it
referred to the ECtHR judgmentin
the de facto identical case of Tad-
deucci and McCall v. Italy, accord-
ing to which “the granting of per-
manent residence exclusively to
different-sex spouses discrimina-
tes unmarried same-sex couples
against unmarried different-sex
partners”. " The Court also referred
to the judgment of the Court of
Justice of the European Union in
Case C-673/16 Coman, according to
which the obligation of a Member
State to recognise same-sex mar-
riages for the purposes of granting
a residence right to a national of a
non-member state does not affect
the very institution of marriage in
the recognising Member State,
which that Member State may de-
fine entirely autonomously and
which may also be protected with-
out the need to disadvantage oth-
er ways of life. State administration
authorities must respect and rec-
ognise the rights of same-sex cou-
ples under EU law, otherwise the
SR could be held liable for violating
EU law. From the Court's argumen-
tation, the Centre highlights the
emphasis on the values of human

119 Ibid,, para.12-14.
120 lbid., para. 15.
121 Ibid., para. 15.

dignity?® and the fact that in bal-
ancing the protection of the fam-
ily and the protection of the rights
granted by the Constitution to “se-
xual minorities”, the State should
“take into account the evolution
of society and the fact that there
is not only one way in which an in-
dividual can lead his or her family
(private) life.“"!

As regards the social acceptance
of LGBTI+ people and their rights
in Slovakia, the 2021 and 2022 na-
tionwide survey of the civil society
organisation Initiative Otherness
(Iniciativa Inakost) showed that
6.54 % of respondents feel no
acceptance of LGBTI+ peo-
ple in the municipality or town
where they live, 33.44 % feel lit-
tle acceptance and 4362 %
feel some acceptance. Also,
9.68 % of respondents cited better
social acceptance of LGBTI+ peo-
ple as the main reason for chang-
ing their residence and 2219 %
as one of the reasons for moving.
Almost half of the respondents
(49.03 %) think that issues concern-
ing LGBTI+ people in Slovakia are
notchangingand morethanathird
(35.95 %) think that they are going
in the wrong direction, i.e. that the
situation of LGBTI+ people in Slova-
kia is getting worse. %

122 The report from the national LGBTI+ survey had not yet been published at the time of writing
this report. Data provided to the Centre by the civil society organisation Iniciativa Inakost (Initia-

tive Otherness).
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3.1 Terrorist Attack on LGBTI+ People outside Teplaren

Bar in Bratislava

The national LGBTI+ survey also
showed that LGBTI+ people in Slo-
vakia do not feel safe and up to
40.92 % of them avoid certain loca-
tions or areas for fear of being at-
tacked, threatened or harassed be-
cause of being LGBTI+. The plac-
es where they feel most at risk are
the streets (public spaces), pub-
lic transport, parks and rural are-
as. On the contrary, they consider
their home to be a safe space.

In this context, the perception of
security was exacerbated by the
terrorist attack'® on LGBTI+ peo-
ple on 12 October 2022 outside the
Teplaren commmunity space in Bra-
tislava, which LGBTI+ people con-
sidered to be a safe space for gath-
ering. Two LGBTI+ people died and
one person was injured in the ter-
rorist attack. The Centre consid-
ers this attack to be a threat to the
safety of LGBTI+ people in Slova-
kia and immediately after the at-
tack expressed its support for
LGCBTI+ people and called for a
thorough investigation of this
crime.’?

In response to the terrorist attack,
NGOs sent a public call to action to

the Government of the SR and the
National Councilofthe SR called It’s
About Our Lives,® which the Cen-
tre joined. The initiative's demands
include specific steps to improve
the safety and human rights of
LGBTI+ people, their families and
children in a number of areas, in-
cluding education, support ser-
vices for LGBTI+ people, effective
monitoring of extremist crimes,
the spread of misinformation, or
legislative recognition of LGBTI+
couples and their families.

In addition to the statements of
the President of the SR (hereinaf-
ter referred to as “the President of
the SR"),"? the Prime Minister of
the SR'”® and individual members
of the Slovak Parliament, on 18 Oc-
tober 2022 the National Council of
the SR adopted a Resolution on
the growing manifestations of ha-
tred against minorities and com-
munities, especially the LGBTI+
community and the Jewish com-
munity, living in Slovakia.”” On 20
October 2022, the European Par-
liament adopted a Resolution on
the rising number of hate crimes
against LGBTIQ+ people across Eu-
rope in light of the recent homo-

123 Data provided by the civil society organisation Initiative Otherness (Iniciativa Inakost).

124 On 17 October 2022, the offence investigated as a hate crime was reclassified as a particularly
serious crime of terrorist attack under Section 419 of the Criminal Code. The investigation was still
ongoing at the time of writing this report.

125 Slovak National Centre for Human Rights: “Standing with the LGBTI+ community”, 13 October
2022, available in Slovak at: https:/bit.ly/ZArmOLK

126 The text of the appeal is available in Slovak at: https:/idenamozivot sk/vyzva

127 Office of the President of the SR: President honours victims of Bratislava shooting, 13 October
2022, available in Slovak at: https:/bit ly/43W1Ln9

128 Office of the Government of the SR: PM calls for an end to hatred, appeals to the public and
politicians, 13 October 2022, available in Slovak at: https:/bit.ly/3LnllAk

129 Resolution of the National Council of the SR of 18 October 2022 on the growing manifestations
of hatred against minorities and communities, especially the LGBTI+ community and the Jewish
community, living in Slovakia, available in Slovak at: https:/bit ly/41wfzTC
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phobic murder in Slovakia,° con-
demning the terrorist act against
LCBTI+ people and expressing
deep concern about discrimina-
tion against LGBTI+ families and
children in Slovakia.™

In response to the terrorist attack
on 21 November 2022, the Com-
mittee on the Rights of Lesbian,
Cay, Bisexual, Transgender and
Intersex Persons of the Govern-
ment of the SR Council for Hu-
man Rights, National Minorities
and Gender Equality (hereinaf-
ter referred to as the "Committee
on the Rights of LGBTI+ Persons”)
adopted a resolution in which it
strongly condemned the terrorist
act and also welcomed the state-
ments and speeches of the mem-
bers of the Government of the SR
condemning this unprecedent-
ed act and expressed solidari-

ty with LGBTI+ people in Slovakia.
The resolution is also accompa-
nied by the call to action It's About
Our Lives, with which the Commit-
tee on the Rights of LGBTI+ Per-
sons supported, while it urged the
Government of the Slovak Repub-
lictoimplement the steps request-
ed in the call, including the sub-
mission of proposals for legislative
changes to the National Council
of the SR as a matter of urgency.™?

After the terrorist attack, the Police
Force became more active in gath-
ering information on hate speech.
At the same time, both the Police
Force and the Special Prosecutor’s
Office announced that they would
prosecute any attacks on LGBTI+
people in a number of negative
publicised cases involving LGBTI+
people.™?

130 European Parliament Resolution of 20 October 2022 on the rising number of hate crimes
against LGBTIQ+ people across Europe in light of the recent homophobic murder in Slovakia, 20

QOctober 2022, available at: https:/bit.ly/41SUDGCH

131 Ibid.

132 Resolution of the Committee on the Rights of LGBTI+ Persons No. 31 of 21 November 2022 on
the call to the Government of the SR and the National Assembly of the SR to take measures after
the terrorist attack on LGBTI+ people outside Teplaren, available in Slovak at: https:/bit ly/440mBSs
133 See, e.g. Special Prosecutor’'s Office, Facebook status, Dec. 15, 2022, available in Slovak
at: https:/bit.ly/40HZ9GM; Police of the SR, Facebook status, 31 October 2022, available in Slovak

at: https:/bit.ly/40C0Or5Mm
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3.2 Legislative Proposals Impacting on the Status and

Rights of LGBTI+ People

The rights of LGBTI+ people were
also discussed at the legislative
level in 2022. The draft acts, which
limited or stigmatized LGBTI+
people or, on the contrary, created
preconditions for the realization
of their equal rights in society, are
analysed in the following sections
of the Report. The Centre states

that all of them were submitted as
parliamentary draft acts without
a participatory drafting process
that would have allowed for the
effective participation of LGBTI+
people, their representative
organisations or experts in human
rights and non-discrimination.

3.2.1 Draft Acts Stigmatising LGBTI+ People and

Restricting their Rights

Legislative proposals aimed at re-
stricting the rights of LGBTI+ peo-
ple repeatedly occurring in the
current parliamentary term were
also presented in 2022. The resub-
mitted draft amendment to Act
No. 63/1993 Coll. on the State Sym-
bols of the Slovak Republic and
their Use (hereinafter referred to
as the “Act on State Symbols")™®*
and the draft amendment to the
School Act™ were ultimately not
approved in 2022.

The ban of displaying symbols of
movements, organisations, com-
munities and ideologies promot-
ing any kind of sexual orientation
(e.g. the rainbow flag) on buildings
and in buildings of state bodies and
institutions, including the head-
quarters of the Public Defender
of Rights, which are marked with
state symbols by law, was justified

by its proponents as the need to
preserve the neutrality of views of
state bodies and institutions. From
a legal point of view, they also re-
lied on the rule that state authori-
ties should act only on the basis of
the Constitution of the SR, within
its limits and within the scope and
in the manner determined by the
law, and if the law does not oblige
them to display a certain symbol
then they should refrain from do-
ing so. However, the Centre agrees
with the legal opinion that this rule
cannot be absolutized and that
state bodies, including the Na-
tional Council of the SR, the Gov-
ernment of the SR and the Pub-
lic Defender of Rights, have a spe-
cific position and in their activities
they shape and express value de-
cisions and can also express them
externally in the form of symbols.
The role of the Public Defender of

134 Draft by Tomas TARABA and GCyorgy GYIMESI, the Members of the National Council of the
SR, to adopt an act amending Act of the National Council of the SR No. 63/1993 Coll. on the State
Symbols of the SR and their Use, as amended, Parliamentary Press 1059. Available in Slovak at:

https:/bit.ly/41xxIWx

135 Draft by Stefan KUFFA and Filip KUFFA, the Members of the National Council of the SR, to
adopt an Act amending Act No. 245/2008 Coll. on Education and Training (School Act), and on
the amendment and supplementation of certain Acts, as amended, Parliamentary Press 1249.

Available in Slovak at: https:/bit.ly/4lydE12



Rights, who had triggered the de-
bate in the past by displaying the
rainbow flag, is to protect people’s
fundamental rights and freedoms,
and the display of the symbols of
a particular minority expresses its
support for the protection of their
rights.’¢ Efforts to ban the display
of support for LGBTI+ people by fly-
ing the rainbow flag further under-
score the social exclusion and stig-
matisation of LGBTI+ people in Slo-
vakia.

The draft amendment to the Ed-
ucation Act was aimed at “prohib-
iting the presentation and teach-
ing of sexuality promoting homo-
sexuality, gender reassignment or
“deviation from the gender identi-
ty assigned at birth" and “the ac-
tivities of associations and the im-
plementation of lectures and tra-
ining aimed at promoting homo-
sexuality, gender reassignment or
deviation from the gender identi-
ty assigned at birth" in schools and
school facilities on the grounds of
“violation of the child’s right to he-
althy social, psychological and
physical development”. The ex-
planatory memorandum to the
act referred to traditional Christian

family values, the sanctity of mar-
riage as a union between a man
and a woman and the right of par-
ents to raise their children.™™ The
draft act also aimed to amend oth-
er acts™® by enshrining “the prohi-
bition of presentation of homosex-
uality and gender reassignment”
for persons under the age of 18 and
“the protection of a child’s right to
his or her own gender identity as-
signed at birth". The drafters were
inspired by the Hungarian law on
protection against paedophilia
(which is also referred to in the ex-
planatory memorandum), which
has been strongly criticised as dis-
criminatory on the basis of sexual
orientation and which was the rea-
son for the European Commission
to bring an action against Hunga-
ry before the Court of Justice of the
European Union.™ In its opinion
on this act, the Venice Commission
said that it was contributing to cre-
ating an unsafe environment in
which LGBTI+ children can be ex-
posed to health risks, bullying and
harassment. It added that the pro-
vision of information on sexuality
and gender, for example, in schools
and public media must be done
in an objective, critical and plural-

136 More details: Research on the legal protection of state symbols, national symbols and other
symbols (interview), In: PROJUSTICE, 29 November 2022, available in Slovak at: https:;/bit ly/30DV-
NHr

137 Explanatory note to the draft by Stefan KUFFA and Filip KUFFA, members of the National
Council of the SR, to issue the act amending Act No. 245/2008 Coll. on Education and Training
(Education Act), and on the amendment and supplementation of certain Acts, as amended
and supplemented by certain Acts, as amended, Parliamentary Press 1249. Available in Slovak
at: https:/bit.ly/42dn5mc

138 Act No. 305/2005 Coll. on Social Legal Protection of Children and Social Guardianship, and on
the amendment and supplementation of certain Acts, Act No. 36/2005 Coll. on Family, and on the
amendment and supplementation of certain Acts, Act No. 147/2001 Coll. on Advertising, and on
the amendment and supplementation of certain Acts, Act No. 308/2000 Coll. on Broadcasting
and Retransmission and on the amendment of Act No. 195/2000 Coll. on Telecommunications.
139 Action brought on 19 December 2022 - European Commission v. Hungary, Case C-769/22,
available at: https:/bit.ly/3Lr8xdr

59


https://bit.ly/3oDVNHr
https://bit.ly/3oDVNHr

60

istic manner and that the right to
information includes information
on sexual orientation and gender,
which must not be discriminato-
ry, taking into account the rights
of parents to raise their children.'4°

The ECtHR has also taken a posi-
tion on the prohibition of “promo-
tion of homosexuality” in its juris-
prudence, stating that legislative
prohibition of the promotion of ho-
mosexuality among minors does
not serve the protection of mor-
als, health or rights of others, and
that the adoption of such laws re-
inforces stigma and prejudice and
encourage homophobia, which is
incompatible with the notion of
equality, pluralism and tolerance
inherent in a democratic socie-
ty. " At the same time, the ECtHR
has repeatedly stated in its rulings
that no scientific evidence sug-
gests that the mentioning of ho-
mosexuality or open discussion of
the social status of LGBTI+ people
would in any way adversely affect
children. TSuch legislative re-
strictions not only affect freedom
of expression, but also stigmatise
LGBTI+ people regardless of their
age, limit the right of parentsto en-
sure that their children are brought

up in accordance with their be-
liefs, and the right of children to
comprehensive and age-appro-
priate information about sexual-
ity and sexual and reproductive
health.' The ECtHR ruled that re-
strictions of children’s access to in-
formation about same-sex rela-
tionships based solely on consider-
ation of sexual orientation, where
there is no basis in any other re-
spect to consider such informa-
tion to be inappropriate or harm-
ful to children’s growth and devel-
opment, are incompatible with the
right to freedom of expression un-
der Article 10 of the Convention.™
The Centre therefore considers the
drafters’ argumentation that the
“promotion of homosexuality” en-
dangers the healthy social, psy-
chological and physical develop-
ment of the child to be unfound-
ed. On the contrary, the adoption
of the amendment would deepen
discrimination and social exclusion
of LGBTI+ people and stigmatise
them, in violation of the State's ob-
ligation to ensure equal treatment
and protection against discrimina-
tion on the grounds of sexual ori-
entation and gender identity and
the right to freedom of expression
under Article 10 of the Convention.

140 European Commission for Democracy through Law (Venice Commission): Hungary — Opinion
on the compatibility with the international human rights standards of Act LXXIX amending cer-
tain Acts for the protection of children, paras. 39-40, available at: https:/bit.ly/41\VVar8

141 Judgment of the ECtHR in Bayev and Others v. Russia, 20 July 2017, Complaint No. 67667/09,

available at: https:/bit.ly/3L6eUI3

142 Judgment of the ECtHR in Macaté v. Lithuania, 23 January 2023, Complaint No. 61435/19,
para. 210, available in English at: https/bit.ly/41x8Tov and Judgment of the ECtHR in Alekseyev
v. Russia of 21 October 2010, Complaint No. 4916/07, 25924/08 and 14599/09, para. 86, available

at:https:/bit.ly/3HATQVE

143 Judgment of the ECtHR in Macaté v. Lithuania, 23 January 2023, Complaint No. 61435/19, para.

170, available at: https:/bit.ly/41x8Tov
144 1bid., para. 216.
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3.2.2 Legal Regulation of Same-sex Unions

In 2022, two draft acts were sub-
mitted to the National Council of
the SR, which aimed to guarantee
legal recognition of same-sex un-
jons to various degree, in the form
of the institution of cohabitation,
through an amendment to Act No.
40/1964 Coll. of the Civil Code, as
amended'® (hereinafter referred
to as the “partner cohabitation
draft”) or through the institution of
a life partnership under a separate
life partnership act'® (hereinafter
referred to as the “life partnership
draft”). Both proposals were unsuc-
cessful.

Same-sex partners may current-
ly be granted the status of a “close
person” or “cohabitant in a shared
household” under certain statuto-

ry provisions, but it is in many cas-
es unclear and difficult to prove.
Therefore, the rights arising from
the status of a close person or co-
habiting person in a shared house-
hold are a guarantee of rights nei-
ther for same-sex couples, nor for
different-sex couples who do not
wish to marry, unlike married cou-
ples to whom the law grants a full
range of rights. In the table below,
the Centre provides a comparison
of the key rights and obligations of
same-sex couples under the part-
ner cohabitation draft and the life
partnership draft, to which they
are entitled to by virtue of their civil
partnership, and the rights and ob-
ligations of married persons under
the current legislation.'

145 Draft by Jarmila HALGASOVA, Jana BITTO CIGANIKOVA, Tomas LEHOTSKY, Petr OSUSKY and
Vladimira MARCINKOVA, Members of the National Council of the SR, to adopt an act amending
Act No. 40/1964 Coll. of the Civil Code as amended, amending and supplementing certain Acts,
Parliamentary Press 1097, available in Slovak at: https:/bit.ly/3Ha8Gly

146 Draft by Tomas VALASEK, Member of the National Council of the SR, to adopt an Act on Life
Partnership, and on the amendment and supplementation of certain Acts, Parliamentary Press

1124, available in Slovak at: https:/bitly/41AVsnt

147 The rights of children living in families of same-sex couples, who are also affected by the cur-
rent lack of legislation in this area, were not subject to the comparison.
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Form of life union Partner Life
Rights and obligations cohabitation partnership

Marriage

Formal conclusion by a
declaration of consent before
the registry office

®
©

Formal conclusion by
declaration of consent before
the church

Shared surname

Mutual maintenance
obligation ™

Adoption by the partner of the
child's parent

Joint adoption

Mutual representation

Maintenance allowance after
dissolution of the union

Status of close persons'*® and
associated entitlements

Joint ownership

Partner tax bonus'™°

Family business '

Continuation of a trade after
the death of a spouse *?

Criminal protection against
bigamy/double partnership's

Compensation for committing
a violent crime ™

SHONSIOICCICHCHOICHCHCICIRORNO,

O®OOROOI®RI®E IO ®
OIOIOIPIPIOIBOIOIVROIOI®

148 Section 71, para. 1 of Act No. 36/2005 Coll. on the Family, and on the amendment and supple-
mentation of certain Acts.

149 Section 116 of Act No. 40/1964 Coll. of the Civil Code, as amended.

150 Section 11, para. 3 of Act No. 595/2003 Coll. on Income Tax, as amended

151 Section 2a of Act No. 82/2005 Coll. on lllegal Work and Illegal Employment, and on the amend-
ments and supplementation of certain Acts, as amended.

152 Section 13 of Act No. 455/1991 Coll. on Trade Business (Trade Licensing Act), as amended.

153 Section 204 of Act No. 300/2005 Coll. of the Criminal Act.

154 Section 2, para. 1(d)(1) of Act No. 274/2017 Coll. on Victims of Crimes, and on the amendment
and supplementation of certain Acts.



Time off work to accompany a
sick partner'

Injury benefits'™™®

Nursing a sick partner'™’

Access to medical records'™®

Inheritance by law >

Adoption of a child by the
surviving spouse/parter

Monetary entitlements after
the death of an employee'®©

Time off work on the death
of a spouse/partner’®

Widow's pension and
widower's pension '

OO0 I®IOOVBIG
OO0 0 OOVBIG
OO0 IO OIOEIOO

The partner cohabitation draft was union from which they would de-
based on the programme declara- rive a number of rights, particularly
tion of the Government of the SR, '®* in the area of property law. The draft
in particular the commitment to was criticised by civil society for fail-
improve legislation in the area of ing to comprehensively address the
property rights concerning cohab- unequal status of same-sex cou-
itants. This institution was con- ples and their families, the undigni-
ceived in a gender-neutral manner, fied and unclear form of civil part-
i.e. it was intended to enable per- nership and the insufficient scope
sons of different sexes living in long- of rights and obligations, pointing
term non-marital unions, as well as to the need to lay down the mutual
persons of the same sex whose re- obligations of partners (e.g. main-
lationship is currently under no le- tenance obligations).’® The Centre
gal protection, to enter into a life agrees with the above reservations.

155 Section 40, para. 5 of Act No. 311/2001 Coll. of the Labour Code.

156 Section 17, para. 3 of Act No. 461/2003 Coll. on Social Insurance, as amended.

157 Section 39, para. 1 et seq. of Act No. 461/2003 Coll. on Social Insurance, as amended.

158 Section 25, para. 1(b) of Act No. 576/2004 Coll. on Health Care, Services Related to the Provision
of Health Care, and on the amendment and supplementation of certain Acts.

159 Section 473, para. 1 of act No. 40/1964 Coll. of the Civil Code, as amended.

160 Section 35, para. 1 of Act No. 311/2001 Coll. of the Labour Code.

161 Section 141, para. 2 (d) of Act No. 311/2001 Coll. of the Labour Code.

162 Section 74, para.1of Act No. 461/2003 Coll. on Social Insurance, as amended.

163 Programme Declaration of the Government of the SR for the period 2021 — 2024, available in
Slovak at: https:/bit.ly/41Q6VPGC

164 See, e.g., Facebook post by the civil society organisation Initiative Otherness (Iniciativa Inakost),
18 October 2022, available in Slovak at: https/bit.ly/20CG3V9
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On the other hand, the life partner-
ship draft was to introduce a com-
prehensive institution of life union
of same-sex couples, the conclu-
sion of which was about to be ef-
fected by a declaration of consent
of the partners before the civil reg-
istry authority. The draft of a spe-
cial law, in addition to a more de-
tailed regulation of rights relat-
ing to cohabitation, mutual main-
tenance and the exercise of pa-
rental rights, was intended to im-
prove the situation of children
growing up with same-sex par-
ents and who, due to the legal situ-
ation, are unable to exercise many
of their rights compared to chil-
dren of different-sex parents.'®

Based on a comparative analysis of
the two drafts, the Centre conclud-
ed that the life partnership draft
met the requirements of interna-
tional law to provide a specific le-
gal framework to allow same-sex
couples to have their life union ad-
equately recognised and protect-
ed in accordance with the ECtHR
judgment in Fedotova and Others
v. Russia.’® On the contrary, the
partner cohabitation draft could
not be considered sufficient in the
light of that judgment, taking into
account the need to allow same-
sex couples to regulate matters re-
lating to property, maintenance
and inheritance not as private indi-
viduals entering into contracts un-
der the ordinary law but as couples
officially recognised by the state.™

165 For example, they have the right to inherit from only one parent, the maintenance obligation
by the other parent is not guaranteed as well as the right to an orphan’s pension in the event of

the death of the other parent, etc.

166 Judgment of the Grand Chamber of the ECtHR in Fedotova and Others v. Russia, 17 January
2023, Complaint No. 40792/10, 30538/14 and 43439/14, para. 164, available at: https:/bit.ly/40111zi

167 Ibid., para.159.



3.3 Limitations of Legal and Medical Transition in

Slovakia

Gender transition as a process of
social, physical and legal chang-
es that lead to the reconciliation of
the internal and external gender
identity of a transgender person
includes social transition, medical
transition and legal transition.'®®
Legal gender recognition (legal
transition) means the legal recog-
nition of a person’s gender identi-
ty, including his or her name, sex or
gender markers, and other related
information that may be reflected
in surnames, social security or birth
identification numbers, titles, etc.,,
public registers, records and iden-
tification documents, and other
similar documents (e.g. certificates
of educational attainment, etc).'®

The legal system of the SR has not
yvet defined the concept of legal
gender recognition and the pro-
cess of legal transition. Partial reg-
ulation is contained in Section 6
and Section 7 of Act No. 300/1993
Coll. on Name and Surname (here-
inafter referred to as the “Act on
Name and Surname”), Section 8,
para. 2(b) of Act No. 301/1995 Coll.
on the Birth Identification Numlber
and Section 68, para. 12 of Act No.
131/2002 Coll. on Higher Education,
and on the amendment and sup-
plementation of certain Acts. Thus,

only the change of the name and
surname, the change of birth iden-
tification number and the change
of documents of higher educa-
tion graduation (but not the docu-
ments of primary or secondary ed-
ucation graduation) are regulat-
ed among the individual prerequi-
sites for the legal gender recogni-
tion according to the definition of
the Council of Europe. The change
of the related identification docu-
ments (e.g. ID card, driving licence,
etc) is based on the legal facts of
change of name, change of sur-
name and change of birth identi-
fication number.

The legal gender recognition ma-
terialises the right of a transgender
person for the conditions to recon-
cile his or her internal and exter-
nal gender identity."”® An individ-
ual's gender identity is subject to
guaranteed protection under the
right to respect for private life un-
der Article 8 of the Convention. The
right to self-determination in rela-
tion to gender is an individual ex-
pression of the right to respect for
private life, and states have a pos-
itive obligation to ensure the ex-
ercise of such right, ie. to imple-
ment options for the recognition
of gender reassignment, eg. by

168 METENKANYC, O. M. Forced castration as a compulsory condition for gender transition in the
Slovak Republic. In: COMENIUS Journal, 2021, No. 02, p. 10.

169 The Council of Europe’'s Committee for the Control of Non-Discrimination, Diversity and Inclu-
sion (CDADI): Implementation of the Recommendation CM/Rec(2010)5 on measures to combat
discrimination on grounds of sexual orientation or gender identity — Topic Report on Legal Gen-
der Recognition in Europe, 2022, para. 2 and annex, available at: https/bit ly/4lvaxHO

170 PAVLICKOVA, Z.: (Attempts to) restrict the legal gender recognition Slovakia. In: The Status of
Transgender People in Slovakia — Interdisciplinary Perspectives, 2022, Faculty of Law, Comenius
University in Bratislava, p. 66, available in Slovak at: https:/bit.ly/30zabAC
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changing civil status informa-
tion.”" In line with the case law of
the ECtHR, the scope of the right
to privacy under Article 19, para. 2
of the Constitution of the SR'? and
the creation of conditions for the
exercising of the right to recogni-
tion of gender identity is also an
obligation of the SR.

In Slovakia, there are several prac-
tices and shortcomings in the leg-
islation that constitute violations
of the fundamental rights of trans-
gender persons. These practices
include forced sterilizations'” and
forced divorces of marriages con-
cluded prior transition as a condi-
tion for legal gender recognition,
as well as shortcomings in the le-
gal recognition process, which is
supposed to be quick, transparent
and accessible. '

The issue of forced sterilizations of
transgender persons in Slovakia as

a prerequisite for issuing a medical
opinion necessary for the change
of name and surname due to gen-
der reassignment, or the issue of
having the opinion recognized by
the registry office, has been report-
ed for a long time by human rights
organisations and civil society or-
ganisations.'”” Although steriliza-
tion is made in the context of med-
ical transition on the basis of the
informed consent of the transgen-
der person concerned, the Centre
stresses that such interventions
cannot be considered voluntary. If
sterilization is a precondition of le-
gal gender recognition, such med-
ical procedure is not performed on
the basis of genuine consent, since
its refusal de facto denies the per-
son the right to fully exercise his
or her right to gender identity'®
and he or she is therefore com-
pelled to consent to the proce-
dure.”” Unwanted or forced sterili-
zations as a precondition for exer-

171 See e.g.. Judgment of the ECtHR in Christine Goodwin v. the United Kingdom, dated 11 July
2002, Complaint No. 27527/03, par. 56, available at: https:/bit ly/41091iQ; Judgment of the ECtHR
in Van Ktck v. Germany, dated 12 September 2003, Complaint No. 35968/97, paragraphs 69-71 and
75-85, available at: https:/bit.ly/2n2qvt6; Judgment of the ECtHR in Case X v. the former Yugoslav
Republic of Macedonia of 17 April 2019, Complaint No. 29683/16, par. 38, available at: https/bit.
ly/43Wx415: Judgment of the ECtHR in Y.Y. v. Turkey, 10 June 2015, Complaint No. 14793/08, paras.
58-59, available at: https:/bit.ly/3N9ECYh

172 SVAK, J: Article 19.in: OROSZ, L., SVAK, J. et al.: Constitution of the Slovak Republic. Comment.
Volume I. Bratislava: Wolters Kluwer SR Ltd, 2021, p. 235.

173 See ECtHR Judgment in Y.Y. v. Turkey, 10 June 2015, Complaint No. 14793/08, available at: htt-
ps://bitly/3N9ECYh; Judgment of the ECtHR in the joined case of A. P, Garcon and Nicot v. France
of 6 April 2017, Complaint No. 79885/12, 52471/13 and 52596/13, available at: https/bit.ly/3nglttq;
Judgment of the ECtHR in X and Y v. Romania, 19 April 2021, Complaint No. 2145/16 and 20607/16,
available in French at: https:/bit ly/3N9Dzal

174 Committee of Ministers of the Council of Europe: Recommendation CM/Rec(2010)5 on mea-
sures to combat discrimination on grounds of sexual orientation or gender identity, 2010, para. 21,
available at: https:/bit.ly/3LrmFmMO

175 See e.g. Office of the Public Defender of Rights: Report on the activities of the Public Defen-
der of Rights for the period 2018, 2019, pp. 38-40, available in Slovak at: https:/bit.ly/3Nd8cw?2

176 Judgment of the ECtHR in A.P., Gar¢con and Nicot v. France of 6 April 2017, Complaint No.
79885/12, 52471/13 and 52596/13, para. 130, available at: https:/bitly/3KZEKRS.

177 Decision of the European Committee of Social Rights in Transgender Europea ILGA-Europe
v. Czech Republic, 15 May 2018, Complaint No. 117/2015, para. 54, available at: https,/bit.ly/20JyVpC
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cising the right to legal gender rec-
ognition are considered a form of
violence against transgender peo-
ple in the health care sector,'”® they
can lead to severe or lifelong phys-
ical and mental pain and suffering
and may therefore be considered
as torture or other ill-treatment,?
as well as a violation of the right to
health.®°

At the same time, the require-
ment of sterilisation for the pur-
pose of legal gender recognition
is contrary to the right to protec-
tion of private life under Article 8 of
the Convention and Article 19, para.
2 of the Constitution of the SR, as
it interferes with the physical and
moral integrity of the person con-
cerned.”®

In the absence of a specific regula-
tion applicable to transgender per-
sons, if they are married, in the Slo-
vak practice, the medical opinion
for the purposes of legal transition
is conditioned by the divorce of a
valid marriage, although the law
does not directly impose such an

obligation.’® The ECtHR has thus
far only considered making legal
transition conditional on the disso-
lution of a valid marriage of a trans-
gender person in situations where
the state in question had an alter-
native form of legal recognition of
same-sex unions comparable in
scope of rights and obligations to
the institution of marriage. In such
case, the ECtHR did not consider
the obligation to dissolve the orig-
inal marriage to be contrary to Ar-
ticle 8 of the Convention.'® It is not
possible to predict how the EC-
tHR would rule in the case of Slo-
vakia as a country that does not al-
low any form of legal recognition
of same-sex partnerships. In this
regard, however, the Centre refers
to the 2017 decision of the UN Hu-
man Rights Committee, accord-
ing to which the right to private
life and the prohibition of discrim-
ination under articles 17 and 26 of
the International Covenant on Civil
and Political Rights are also violat-
ed in such a case.’® The Centre al-
so points out that the lack of legal
recognition of same-sex couplesin

178 The UN Independent Rapporteur on protection from violence and discrimination based on
sexual orientation and gender identity: Report of the Independent Expert on protection against
violence and discrimination based on sexual orientation and gender identity, 2018, A/HRC/38/43,
para. 44, available at: https:/bit.ly/3Nytmol

179 The UN Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment: Report of the Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment, 2016, A/HRC/31/57, para. 48, available at: https:/bit.ly/2n87yVU

180 Decision of the European Committee of Social Rights in Transgender Europea and ILCGA-Eu-
rope v. Czech Republic, dated 15 May 2018, Complaint No. 117/2015, paras. 82-86, available at: https:/
bit.ly/30JyVpG

181 Judgment of the ECtHR in the joined case of A. P, Gargon and Nicot v. France of 6 April 2017,
Complaint No. 79885/12, 52471/13 and 52596/13, available at: https:/bit ly/3KZEKRT

182 Central portal of public administration slovensko.sk: Rules on the recognition of gender reas-
signment, available in Slovak at: https,//bit.ly/437cKMn

183 Judgment of the Grand Chamber of the ECtHR in Hamdldinen v. Finland, dated 16 July 2014,
Complaint No. 37359/09, available at: https/bitly/3L2Y3j0

184 Decision of the UN Human Rights Committee on the individual complaint in the case of C. v.
Australia, dated 28 March 2017, Complaint No. 2216/2012.
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Slovakia brings uncertainty about
the legal status of a pre-transition
marriage of a transgender per-
SOI"I.BS

For example, the different applica-
tion practices of national courts in
deciding on matters of legal gen-
der recognition, or the lack of clar-
ity of the legal framework for the
gender recognition, are contrary to
the requirement for a rapid, trans-
parent and accessible process of
legal gender recognition.’® The
vague regulation of the submis-
sion of certificates and opinions
confirming the ongoing or com-
pleted medical transition, the ab-
sence of regulation of procedures
of health professionals taking care
of a person in transition caused by
the lack of standards and the sus-
pension of the validity and effec-
tiveness of the Expert Cuideline
of the Ministry of Health of the SR
on the unification of procedures
for the provision of health care for
gender reassignment prior to issu-
ing a medical opinion on the gen-
der reassignment of a person reg-
istered in the registry office (here-
inafter referred to as the “Expert
Guideline of the Ministry of Health

of the SR") cause legal uncertain-
ty. The Centre is of the opinion that
the lack of legislative regulation of
legal and medical transitioning, as
well as the inconsistent procedure
of registries, especially in the situa-
tion of suspended validity and ef-
fectiveness of the Expert Guide-
line of the Ministry of Health of the
SR®” are contrary to the require-
ment for a fast, transparent and ac-
cessible process of transition.'s®

The inconsistency of the regulation
of legal transition in Slovakia was
also pointed out in 2016 by the UN
Human Rights Committee, which
called on Slovakia to develop and
implement processes for the legal
recognition of gender in accord-
ance with the International Cove-
nant on Civil and Political Rights,
specifically pointing out the re-
quirement of sterilization of trans-
gender persons as a condition for
the legal gender recognition.'®®

In March 2022, the Ministry of
Health of the SR adopted the Ex-
pert Guideline of the Ministry of
Health of the SR, which should
have addressed the shortcom-
ings caused by the insufficient le-

185 More details: DUFALOVA, L: Legal consequences of the gender transcription of one of the
spouses on a validly contracted marriage. In: The Status of Transgender People in Slovakia — In-
terdisciplinary Perspectives, 2022, Faculty of Law, Comenius University in Bratislava, pp. 166-176.
Available in Slovak at: https:/bit.ly/30zabAC

186 Judgment of the ECtHR in the case of X and Y v. Romania dated 19 April 2021, Complaint No.
2145/16 and 20607/16, available in French at: https:/bit ly/2N9Dzal. See also the Judgment of the
ECtHR in Case X v. the former Yugoslav Republic of Macedonia of 17 April 2019, Complaint No.
29683/16, available at: https:/bit.ly/43Wx415.

187 See e.g.. Statement of counselling centres on the efforts to reintroduce forced castration of
transgender people in Slovakia dated 1 May 2022, available in Slovak at: https:/bit.ly/3N4LupX

188 PAVLICKOVA, Z.: (Attempts to) restrict the legal gender recognition in Slovakia. In: The Status
of Transgender People in Slovakia — Interdisciplinary Perspectives, 2022, Faculty of Law, Comenius
University in Bratislava, pp. 72-73, available in Slovak at: https:/bit.ly/20zabAC

189 UN Human Rights Committee: Concluding observations on the fourth periodic report of Slo-
vakia, CCPR/C/SVK/CO/4, paras. 14-15, available at: https:/bit ly/42h DVOX
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gal regulation of medical and le-
gal transitioning and was regulat-
ing the procedure for the provision
of related health care. It also con-
tained sample instructions and in-
formed consent for individual di-
agnostic and therapeutic proce-
dures and risks associated with
gender reassignment, as well as a
sample medical opinion on gender
reassignment required for the pur-
pose of changing a person’s name,
surname and birth identification
number. The validity and effec-
tiveness of the Expert Cuideline
of the Ministry of Health of the SR
was suspended by the announce-
ment of the Ministry of Health of
the SR due to the need to define
“standard procedures for the prop-
er provision of health care to a per-
son with a diagnosis of transsexu-
alism (F 64.0)" in accordance with
the provision of Section 4, par. 3 of
Act No. 576/2004 Coll. on Health
Care, Services Related to the Pro-
vision of Health Care, and on the
amendment and supplementa-
tion of certain Acts, as amended. ™

A landmark decision confirming
the illegality of conditioning le-
gal transition in Slovakia on surgi-
cal intervention (sterilization) was
adopted in 2022 by the Supreme
Administrative Court of the SR.

The court was ruling on a cassa-
tion complaint against the judg-
ment of the Regional Court in Ban-
ska Bystrica, which upheld the de-
cision of the Zvolen Registry Office
refusing to register a change of the
transgender woman's name, birth
identification number and gender
in the civil registry on the grounds
that she had not submitted a med-
ical report stating that her gender
had been “changed by a medical
procedure”.®> The Supreme Ad-
ministrative Court of the SR con-
firmed that there is no statuto-
ry provision in the national legis-
lation linking the registration of a
new name of a transgender per-
son under Section 7, para. 3 of the
Act on Name to a surgical proce-
dure.” The Supreme Administra-
tive Court of the Slovak Republic
evaluated the request for a certif-
icate of surgical gender reassign-
ment for the purposes of name
change by the registry office as
an incorrect procedure, also refer-
ring to the case law of the ECtHR,
namely its decisions in A.P.,, Gar¢on
and Nicot v. France and X and Y.
v. Romania, which interferes with
the right to privacy.”®* In the deci-
sion to annul the contested deci-
sion and return the case for further
proceedings, the Supreme Admin-
istrative Court of the SR directed

190 Expert Guideline of the Ministry of Health of the SR No. 16/2022 on the unification of proce-
dures for the provision of health care for gender reassignment prior to issuing a medical opinion
on the gender reassignment of a person registered in the registry office, Bulletin of the Ministry of

Health of the SR No.18-20 dated 6 April 2022

191Bulletin of the Ministry of Health of the SR No. 28-29 of 18 May 2022, Notification part.
192 Judgment of the Regional Court in Banska Bystrica of 7 October 2020, Case No. 245/227/2019-
60 in conjunction with the corrective order of the Regional Court in Banska Bystrica of 14 April

2021, Case No. 245/227/2019-86, paras. 25-28.

193 Judgment of the Supreme Administrative Court of the SR of 19 October 2022, Case No.

1S7k/38/2021, para. 49.
194 Ibid., paras. 40-41.
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the Regional Court in Banska By-
strica to define in its decision the
term “medical opinion”, the sub-
mission of which is a prerequisite
for the registration of a change of
name pursuant to Section 7, para. 3
of the Act on Name and Surname,
whether it must prove the appli-
cant's gender reassignment sole-
ly by undergoing a surgical proce-
dure and, if not, in what other way
the gender reassignment can be
proved, taking into account the
case-law of the ECtHR." The Cen-
tre also considers the reference to
the Expert Guideline of the Minis-
try of Health of the SR, the effec-
tiveness of which had already been
suspended at the time of the deci-
sion in the case, to be an important
argument. Despite the suspen-
sion, the Supreme Administrative
Court of the SR described its exist-
ence as “a relevant indication that
even in the legal reality of the SR
it was possible — although only for
a period of a few weeks — to prove
a gender reassignment otherwise
than by a surgical intervention.“*®

195 Ibid., para. 48.
196 Ibid., para. 42.

In November 2022, the Commit-
tee on the Rights of LGBTI Per-
sons called on the Ministry of the
Interior of the SR to instruct regis-
try offices not to require any addi-
tional conditions beyond a med-
ical opinion on a person's gender
reassignment without a legisla-
tive basis. It also called on the Min-
istry of Health of the SR to adopt
a standard procedure for the di-
agnostics and treatment of a per-
son with F64.0 diagnosis™ de-
veloped by an expert society.'®®

Although at the time of writing the
2022 Report, the Ministry of Health
had published the Standard Prac-
tice for the Diagnostics and Com-
prehensive Management of Health
Care for Adults with Transsexual-
ism (F64.0), thus bringing the Min-
istry of Health's Expert Guidance
back into force and effect, the le-
gal uncertainty that arose in 2022
caused a restriction on the exer-
cise of the right to legal gender
recognition in conflict with the ob-
ligations in the area of the right to
health and the right to protection
of private life.

197 Diagnosis F64.0 is categorised, based on the International Health Organization’'s International
Classification of Diseases, as ICD-10 rather than ICD-11, in effect from January 2022.

198 Resolution of the Committee on the Rights of LGBTI+ Persons No. 32 of 21 November 2022
on the current status of health care provision for transgender persons, available in Slovak at:

https:/bit.ly/41SWIlt



3.4 Democratic Space for LGBTI+ Human Rights

Defenders in Slovakia

Human rights defenders (in the
past more often referred to as ac-
tivists'®®) are persons who, alone or
together with others, promote and
protect human rights in a peace-
ful or non-violent manner.?®® In
the context of the situation of the
rights and status of LGBTI+ people
in Slovakia in 2022, the Centre ex-
amined how LGBTI+ human rights
defenders perceive the civic space
for their work and activities. The
theoretical human rights frame-
work of the status, specific chal-
lenges and needs of human rights
defenders formed the starting
point for the interviews with eight
LGBTI+ human rights defenders.?%!

The aim of the interviews was
mainly to obtain personal ex-
periences, evaluations, opinions
and recommendations. The find-
ings are limited by the small sam-
ple of respondents and are there-
fore not representative and may
not reflect the experiences of all
LGBTI+ human rights defenders.
However, based on the interviews,
the Centre received important as-
sessments, suggestions and rec-
ommendations on what an open
and democratic space for human
rights defenders in Slovakia should
look like.

Despite their indispensable role in
defending democratic values, hu-
man rights defenders face multi-
ple obstacles, including: (a) legal
and administrative obstacles, in-
cluding access to funding; (b) ex-
cessive bureaucratic burdens; (c)
judicial harassment; (d) hate cam-
paigns; (e) threats and intimida-
tion; (f) abusive control and surveil-
lance; (g) restrictions on freedom
of expression or freedom of assem-
bly; or (h) the absence of effective
investigations when their human
rights are violated.2%?

In addition, LGBTI+ human rights
defenders face specific challeng-
es based on who they are or whose
rights they defend. Globally, they
are among the most targeted de-
fenders and face the greatest dan-
ger after environmental human
rights defenders.?®® The specif-
ic challenges they face are, in par-
ticular: (a) attacks due to their real
or alleged identity; (b) harassment
and physical assaults; (c) online
threats and social media hacking;
(d) attacks by far-right movements;
(e) intense smear campaigns; (f)
political manipulation, dissemina-
tion of homophobic and transpho-
bic narratives; (g) restrictions and
attacks against LGBTI+ activists

199 The Centre uses both terms in the report.

200 Office of the UN High Commissioner for Human Rights: About human rights defenders,
available at: https:/bit.ly/3L50vbt

201 For a theoretical human rights framework of the status human rights defenders, see SNCHR:
Report on the observance of human rights, including the principle of equal treatment in the
Slovak Republic for the year 2021, pp. 88-91, available at: https:/bit.ly/42cs32X

202 Commissioner for Human Rights of the Council of Europe: Human Rights Defenders, available
at: https:/bitly/3Nbb0d8 and the UN Special Rapporteur on the situation of human rights defend-
ers: Challenges faced by Human Rights Defenders, available at: https:/bit.ly/43UmUy2

203 Office of the UN High Commissioner for Human Rights: Joint statement by the UN Indepen-
dent Expert on protection against violence and discrimination based on sexual orientation and
gender identity and the UN Special Rapporteur on the situation of human rights defenders, 24
March 2022, available at: https:/bit.ly/3ArINrW
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based on religious beliefs or cul-
tural norms, increased influence
of anti-gender and ultra-conserva-
tive actors; (h) impunity for attacks
and stigmatizing statements by
public officials that create an en-
vironment conductive to violence
against LGBTI+ human rights de-
fenders; (i) burnout, the impact
of persistent attacks on mental
health; (j) specific intersection-
al barriers (e.g. for women human
rights defenders, trans human
rights defenders, or members of
ethnic and national minorities).?%*

Several of these barriers are also
present in the specific context of
the work of LGBTI+ human rights
defenders in Slovakia. The ques-
tions for respondents therefore
followed seven topics to gain in-
formation on barriers and ways of
overcoming them, namely: per-
ceptions of activism and motiva-
tion; the climate in the country; re-
sponses to work and activities; ac-
cess to decision-making, participa-
tion and collaboration; access to
funding and grant schemes; sup-
port mechanisms;and, needs and
recommendations.

Perceptions of Activism and Motivation

Individual respondents differed in
their perceptions of whether they
considered themselves to be hu-
man rights defenders or activ-
ists and what this meant to them

and for them. Most perceived the
two terms as being synonymous,
but one respondent found it easi-
er to identify with the term human
rights defender:

.1 don't like the word activist. | am simply trying to help people who
are worse off than | am, and especially my motivation is also per-
sonal, because | grew up in Slovakia and | suffered from internal-

ized homophobia for a long time because of the way otherness is per-
ceived in Slovakia, so | went through it myself. And that's why I'm trying
give back now, so those young people don’t have to go through what | went

through.“?%

Despite the importance of en-
gagement of all people in advo-
cating for the human rights of
LGBTI+ people (and thus the per-
ception that this is not just a de-
fined “minority” issue), two re-
spondents who are not LGBTI+
and consider themselves “straight
allies” felt a great responsibility and

necessity to give space to LGBTI+
people themselves for representa-
tion, visibility and discussion of im-
portant issues affecting them.

Respondentsidentifying as LGBTI+
were more likely to be personally
motivated for activism, which is an
integral part of their everyday ex-

204 lbid and the Council of Europe Commissioner for Human Rights: Human Rights of LGBTI
People In Europe: Current Threats to Equal Rights, Challenges Faced by Defenders, and the Way
Forward, 8 December 2021, available at: https:/bit.ly/3L0BtYd

205 Research interview, respondent No. 1.



istence and thus they cannot “take
a break from it outside of working
hours”. When asked whether ac-

tivism can be “separated from or-
dinary life", one respondent an-
swered as follows:

,No, it's very complicated because like | said, it's not a topic for me,
I live it every day, so it'’s like...it's not like I'm going to be an activist from
9a.m. to5p.m, that I'm going to go do eight hours of activism.“?%¢

Despite the fact that their human
rights activism is fulfilling, two re-
spondents also expressed the idea
that if the rights of LGBTI+ people
were guaranteed in Slovakia, they
would not actually have to do any
activism, but could, for example,
spend time in their gardens and
with their families or pursue their
dreams.

The motivation for all respond-
ents was primarily the advance-
ment and implementation of hu-
man rights and dignity for LGBTI+
people, equality of their rights (in-
cluding the legislative framework)
and the fight against historical op-
pression, violence and discrimina-
tion. Another strong motivation
was the need to raise the visibili-

ty of LGBTI+ people, to promote a
positive perception of LGBTI+ re-
lationships and families in society,
to bring their own (also successful)
stories and thus offer role models
or support for young queer people.

Nevertheless, most respondents
felt fatigue and frustration that,
due to the continuous attacks on
the human rights of LGBTI+ peo-
ple, and the politicisation and po-
larisation of the issue, they are of-
ten forced to repeatedly react,
maintain and defend the (unsat-
isfactory) status quo instead of in-
vesting their time and capacities
in progressive activities and poli-
cies. When asked what it means to
her to be an activist, the respond-
ent answered as follows:

LIt probably means a lot to me, because since it is personal, it is a very

emotional issue for me, because | have made my own choice and |

have put myself at risk by being visible and fighting for our rights. And
sometimes it takes a lot of my energy because if you try very hard and you
don't see any significant progress in Slovakia, it's quite frustrating“?®”

Climate for the Work of Human Rights Defenders

The Centre was also interested in
the respondents’ perception of
the climate in the country for the
work of human rights defenders
and whether they have seen any
change in recent years. Respond-

206 Research interview, respondent No. 2.
207 Research interview, respondent No. 2.

ents with many years of experi-
ence saw the 2015 referendum on
the family as an important turning
point for the overall climate in the
country regarding LGBTI+ rights
and for LGBTI+ activism itself.
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According to the respondents, var-
jous interconnected myths, includ-
ing the topics of so-called juvenile
justice, gender ideology, sex ed-
ucation, vaccination, and the so-
called LGBT agenda, have moved
from fringe ultraconservative or
religious forums into the main-

stream because of the referen-
dum, and have been taken up by
state administration employees,
politicians, and policymakers. Re-
spondents also perceived the links
of these movements to foreign
countries and their strong finan-
cial and political background:

,(..) there is also a lot of counter-pressure from the whole disinfor-
mation scene and various radical movements, whether neo-Nazis
or ultra-conservative movements. And in this respect, we really face
the odds, which are much better organized, much better funded, and their

structures are much more solid.“?%8

According to the respondents, the
overall climate in the country for
LGBTI+ human rights activism was
changing for the worse on the one
hand (in the context of strong and
aggressive counter-pressure and
anti-campaigns), but on the other

it was also changing in some ways
for the better. One example is that
the overall polarisation, according
to respondents, has also brought
a greater amount of support from
the general public and some pub-
lic figures:

,(..) | just feel that the situation has deteriorated politically, in the
way the referendum has absolutely polarised the issue, in the way
this so-called LGBT agenda has emerged and the huge attacks, it's

all just absolutely ‘messed up’ (..) with terrible myths and prejudices {(..).
But at the same time, | think that it's shifting anyway, that we're just feel-
ing more support from young people, from the community, from some of
those opinion leaders, that's changed.“?%?

are now joining campaigns and
raising their visibility:

Respondents also perceived in
a very positive way the fact that
more LGBTI+ people themselves

.(..) this has changed in recent times; previously just a few people

from the community were heard across the whole of Slovakia. Now

many people, regardless of whether they have any affiliation with
activism at all, whether they like it or not, they stand up for themselves.“?'°

Some respondents were also pos-
itive about the strengthening and
improvement of the overall capac-
ity of the LGBTI+ human rights

208 Research interview, respondent No. 4.
209 Research interview, respondent No. 7.
210 Research interview, respondent No. 7.

movement - the greater num-
ber of people and diversity of civ-
ic associations, the expansion to
towns outside of Bratislava and



Kosice, as well as the overall im-
provement in the sustainability
of civil society and the perception
that activist structures are strong-
er and more stable. The organisa-
tions themselves are also contrib-
uting through building capacities
and community organising.

Another turning point in the over-
all climate of the country was the
terrorist attack in October 2022,

after which respondents felt fur-
ther polarisation of society, fear for
LGBTI+ people, but also a greater
determination and urge to be en-
gaged. The reaction from public
figures has been perceived sensi-
tively — either positively (e.g. the ac-
tions of and support by the Presi-
dent of the SR) or hurtfully (in case
of many politicians and church
leaders).

Responses to the Work and Activities of LGBTI+ Human Rights De-

fenders

In the context of the changing cli-
mate for the work of human rights
defenders in the country, the in-
terviews also looked more close-
ly at positive (supportive state-
ments, expressions of gratitude,
acknowledgements) or negative
(hate speech, organised social me-

dia campaigns, threats) respons-
es or expressions to their work and
activities. The respondents main-
ly mentioned negative reactions
on social networks (comments,
posts) or articles in the media as
negative manifestations. One re-
spondent stated:

“(..)while in the past some of our activities may not have evoked such

a strong reaction, now they do. That at the beginning we didn’t have

to face so much hate speech, whether on social media and so on, so
this is where it actually kind of got worse, that we ran into some structures
in society that kind of felt threatened by our work. And they are very active
to make sure that the issue that we are talking about and the social justice
that we are asking for cannot actually become a reality.“?"

However, a number of respondents
assessed that they receive far more
positive than negative comments
on social media. Two respondents
commented that it is also possi-
ble that such posts have gone un-
noticed due to the fact that social
media discussions are much more
moderated than in the past, or
that their authors have moved to
other (less mainstream) networks.
Some respondents also interpret-
ed the lower number of hateful

211 Research interview, respondent No. 4.

comments against themselves by
the fact that they were not public-
ly known, or that reactions to their
work were sporadic (e.g. when they
campaigned or were interviewed
in the media).

Three respondents also men-
tioned that they experienced
threats or harassment, and two
other activists said they had wit-
nessed such threats or hate cam-
paigns against their colleagues.
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One respondent mentioned that
not only human rights organisa-
tions but also state administration

employees are confronted
with organised anti-campaigns:

(..)and we also feel from the side of many officials, who are kind of
neutral, that they are facing pressure, a whirlwind of e-mails, phone
calls and so on, if a topic concerning LGBTI+ people is discussed.“?”?

Hateful statements by top poli-
ticians about LGBTI+ people (in-
cluding the spreading of myths
and lies and support for anti-trans-
gender campaigns) were also a
frequently mentioned topic. Some
respondents also mentioned neg-
ative statements from church
leaders, which proved to be very
hurtful, especially in the context
of the terrorist attack in Bratisla-
va in October 2022. Respondents
also cited the strong influence
of the Catholic Church as an ob-
stacle to the implementation of
LGBTI+ rights.

On the other hand, and equally im-
portantly, respondents were very
positive about supportive state-
ments and several mentioned that
such responses outweighed the
negative ones. They also perceived
a change over time — while in the

past support was mostly from ac-
ademic and the civic sector, in re-
cent years they feel more support
from the general public and public
figures. They also mentioned the
increased public interest in sup-
porting or joining LCBTI+ organisa-
tions and the support from some
state authorities following the ter-
rorist attack in Bratislava, but ex-
pressed disappointment that the
support expressed by state rep-
resentatives did not translate into
actual implementation of human
rights for LGBTI+ people.

In relation to the support from
some politicians, two respondents
mentioned that they also encoun-
ter ‘pinkwashing’, where some pol-
iticians try to use the proclaimed
support for LGBTI+ rights for their
own political gain and visibility.

Access to Decision-making, Participation and Cooperation

Human rights defenders expressed
general dissatisfaction regarding
participation in the development of
laws and policies on human rights
of LGBTI+ people. Although such
laws and policies are almost ab-
sent, even when they are proposed
and tabled, respondents are most-
ly not given the opportunity to par-
ticipate meaningfully in their devel-
opment or their participation has

212 Research interview, respondent No. 4.

no real impact. One respondent al-
so considered it a failure that the
expertise of LGBTI+ organisations is
constantly underestimated and the
opportunity to influence public pol-
icies is given to people who are not
experts on the subject. When asked
how the respondent perceived op-
portunities to participate in law or
policy making, she answered as fol-
lows:



,Tosum it up in one word: inadequate. (...) All of a sudden something
Jjust appears, something is whispered in the background, something
is being worked on, but they just don't involve NGOs in any way. They
don't really ask those persons, so they are actually talking about us, with-
out us.(..)And we rarely get to comment on it at all, and when we do, it's on-

ly afterwards.“?”

Respondents also expressed dis-
appointment at the lack of inter-
est from politicians or civil servants.
The fluctuation in leadership posi-
tions in the state was also perceived
as being problematic by several
people, as it brings changes in ap-
proach, and thus a change in lead-
ership in specific ministries, for ex-

ample, changes the approach to
LGCBTI+ issues. As regards the co-
operation or at least the acces-
sibility of state actors, several re-
spondents considered the support
of the President of the SR in con-
nection with the terrorist attack in
Bratislava, as well as in the previ-
ous period, to be very important:

,(..) after the President took office, for example, the communication

started to be much better. Right, we felt like the President broke the

ice and then some of the other government bodies or state institu-
tions reacted in such a way that, since the President had already met with
them, it would be a shame not to at least have some sort of meeting. ™

Some activists also  positive-
ly assessed the work of individu-
al police forces, for example in the
framework of preventive activities
and efforts to systematically tack-
le hate speech or in the organiza-
tion of events.

Respondents also evaluated the

cooperation with individual em-
ployees of the state administra-
tion, towns and municipalities in a
positive way. However, it was men-
tioned in this regard that despite
the sincere interest of staff to sup-
port queer issues, in some cas-
es they meet with resistance from
other colleagues:

.(..) It would help a lot if their leadership was courageous. (...). | worked

with [note: name of the institution] and those women working in the

communications department had to sort out how to communicate,
fortunately not with the management, because the management was OK,
but with many other people and staff, that they would display a flag, that
they would express a position, that they would actually clearly commmuni-
cate this topic (..) And this is simply what | am missing, that | think it is
perfectly OK for state public institutions to speak out about human rights,
about violations of human dignity (..).“%"

213 Research interview, respondent No. 3
214 Research interview, respondent No. 7.
215 Research interview, respondent No. 7.
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Access to Funding and Grant Schemes

When discussing the possibili-
ties of funding and grant schemes
for human rights defenders or for
LGBTI+ organisations, respondents
particularly highlighted the lack of
a long-term and sustainable fund-
ing system for the civil society sec-
tor. In general, they have access to
grant schemes or other financial
support, however these are more
for individual projects or techni-
cal support for events, rather than
for long-term structures and build-
ing of capacities and development
of LGBTI+ organisations. Respond-
ents also mentioned the use of
campaigns and fundraising from
the public or foreign partners, or
the funding of activities through
European Union programmes. The
fact that a number of respondents
engage in activities on a voluntary
basis alongside their work in other

sectors may also be an indicator of
the inadequate funding of the im-
portant work of LGBTI+ organisa-
tions and human rights defenders.

Some respondents also men-
tioned the complicated conditions
and administrative set-up of fund-
ing and expressed the need for li-
aison points or persons (for exam-
ple in the Government of the SR
or at ministries) who could pro-
vide advice to LGBTI+ organisa-
tions and also to direct any sugges-
tions and needs that relate to the
human rights of LGBTI+ people.
On the other hand, according to
one respondent, the bureaucrat-
ic burden has been reduced in re-
cent years and the conditions and
quantity of grant schemes have
improved.



Conclusion

The year 2022 negatively affect-
ed LGBTI+ people in Slovakia, as af-
ter years of stigmatization, intoler-
ance and homonegative and trans-
negative speech, including by pub-
lic officials, an unprecedented ter-
rorist attack on LGBTI+ people took
place outside the Teplaren bar and
community space in Bratislava. De-
spite the outpouring of public sup-
port and sympathy, this event has
not led to action to strengthen pro-
tection and access to the exercise of
fundamental rights by LGBTI+ peo-

ple.

With regard to the overall respect
for the rights of LGBTI+ people
in Slovakia, including the right to
equal treatment regardless of sexu-
al orientation or gender identity, the
Centre considers it crucial for Slova-
kia to urgently resume the process
of preparing and adopting an ac-
tion plan or other strategic docu-
ment for the rights of LGBTI+ peo-
ple. It is imperative for the Govern-
ment of the SR to commit to com-
prehensively address the persistent
violations of LGBTI+ people's rights
in violation of international human
rights obligations, and to set out
measures to increase tolerance and
social acceptance of LGBTI+ people.
The number of frequently repeated
legislative attempts to restrict the
rights of LGBTI+ people and their
support across the political spec-
trum is considered alarming by the
Centre. These attempts contrib-
ute to the stigmatisation of LGBTI+
people in society and create a hos-
tile or intimidating environment for

LCBTI+ people. Attempts to intro-
duce institutes guaranteeing fun-
damental rights and protection of
private life and legal recognition of
same-sex unions in such context
have not been successful. Thus, at
the legislative level, no progress was
made in 2022 towards equal rights
for LCBTI+ people and the creation
of a legal framework for the exercis-
ing of their fundamental rights and
freedoms.

The legal uncertainty in 2022 that
was created by the adoption and
subsequent suspension of the Min-
istry of Health's Expert Guideline
has resulted in a restriction on the
exercising of the right to legal gen-
der recognition in violation of the
obligations on the right to health
and the right to protection of pri-
vate life. Thus, in 2022, the same sit-
uation continued in Slovakia, while
registry offices continued to re-
quire confirmation of sterilisation
of a transgender person as part
of a medical transition in order to
change their name during or after
the end of the transition. Together
with inadequate health care capac-
ities needed for medical transition
care, this practice has also had a
negative impact on the availability
of legal and medical transition. The
politicization of the topic of transi-
tions does not contribute to toler-
ance towards transgender people
in Slovakia, where a large part of the
population still thinks that trans-
gender people should not be able
to change their identity documents
in accordance with their self-as-
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signed gender identity.?®

Violations of the human rights of
LGBTI+ people due to insufficient
legal regulation have been partial-
ly remedied by the ground-break-
ing decisions of the Regional Court
in Zilina in the case of recognition
of same-sex partnerships conclud-
ed abroad for the purpose of grant-
ing permanent residence in Slova-
kia and the Supreme Administra-
tive Court of the SR in the case of
conditioning the transcription of a
transgender person’s name in the
civil registry with sterilisation.

In order to provide a compre-
hensive picture of the state of
the exercise of human rights of
LGBTI+ people, the Centre also ex-
amined the impact of obstacles
and barriers on the work of LGBTI+
human rights defenders. Respond-
ents referred to a number of bar-

riers to their work, including bar-
riers to participation in the devel-
opment of laws and policies re-
lating to the human rights of
LGBTI+ people, lack of long-term
and sustainable administrative
and financial support, and a neg-
ative climate in society, including
strong anti-gender actors. LGBTI+
activists also face hate speech on
social media or in other media. Re-
gardless of whether the respond-
ents encountered hate speech and
hateful language directly and per-
sonally, such hate speech can have
a chilling effect and create a hostile
environment for the work of activ-
ists. However, they also referred to
the strong and important support
from the public and some public
figures, which has been increasing
in recent years, and which they al-
SO see as an important motivation
for their work.

216 Among respondents of the European Commission’s 2019 Special Barometer, only 25% of Slo-
vak respondents answered positively to this question, while 56% were opposed and 19% were not
sure. See: European Commission: Eurobarometer on Discrimination 2019 — The Social Acceptance
of LGBTI People in the EU, 2019, p. 4, available at: https/bit.ly/3HANNVP


https://bit.ly/3HAnnvP

Recommendations

The Centre recommends that:

The Government of the SR adopt an action plan for LGBTI+ pe-
ople and instruct the Ministry of Justice of the SR to prepare it
through a participatory process with LGBTI+ human rights de-
fenders and LGBTI+ organisations on the basis of expertise, inde-
pendence and partnership.

The Government of the SR and the National Council of the SR im-
mediately implement the requirements of the It's About Our Li-
ves initiative.

The Ministry of Justice of the SR submit without any undue delay
a draft act laying down a specific legal framework of rights and
obligations of same-sex couples and ensure adequate and digni-
fied recognition and protection of their life union in accordance
with the obligations of the SR in relation to the right to respect for
private life under Art. 8 of the Convention.

The members of the National Council of the SR refrain from sub-
mitting legislative proposals that restrict the rights of LGBTI+ pe-
ople and stigmatize them, and respect the principle of equal
treatment and the prohibition of discrimination on the basis of
sexual orientation and gender identity when introducing legis-
lative measures.

The Ministry of Health of the SR refrain from retrogressive actions
and measures in the area of the right to health, as well as the right
to respect for private life and the right to protection from torture
and other cruel, inhuman or degrading treatment of transgen-
der persons in Slovakia and restricting the right to recognition of
gender identity and legal transitio.

The Government of the Slovak Republic ensure a safe democra-
tic space for human rights defenders and civil society organisa-
tions, including systematic and sustainable institutional and fi-
nancial support.

The Government of the SR individual ministries and the Natio-
nal Council of the SR, strengthen and support the active partici-
pation of LGBTI+ human rights defenders in the development of
laws and policies, especially those that have a direct impact on
the human rights of LGBTI+ people.

The Government of the SR and central public administration bo-
dies implement and support awareness-raising activities and
education of the general public on the human rights of LGBTI+
people and systematically dispel misinformation and harmful
myths and prejudices about LGBTI+ people.
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We identified the challenges which the SR must face
due to the impact of the armed conflict in Ukraine on the
numMan rights of refugees. We stated that the SR should
establish mechanisms to increase the protection of

refugees and ensure their right to adequate housing and
right to education.



On 24 February 2022, the Russian
Federation launched an armed at-
tack against Ukraine. Since the be-
ginning of the international armed
conflict, there have been violations
ofinternational humanitarian law?”
and gross violations of the human
rights of people in Ukraine.?® This
situation has forced many people
to leave their homes and seek safe-
ty in other countries. The number
of people who have fled the inter-
national armed conflict in Ukraine
to European countries has exceed-
ed 8,000,000.2° Refugees are at
risk of trafficking, exploitation or
abuse, and receiving states have
also had to address accommoda-
tion, employment and education
issues. At the same time, interna-
tional authorities stress that coun-
tries should pay special attention
to particularly vulnerable groups. 2%

The number of persons who
crossed the Slovak-Ukrainian bor-
der by 31 December 2022 reached
1,058,581.%! The people who arrived

were mainly women, children, the
elderly and people with disabili-
ties.??? On 26 February 2022, the
Government of the SR declared an
extraordinary and crisis situation
in connection with the mass in-
flux of foreigners onto the territo-
ry of the SR caused by the interna-
tional armed conflict in Ukraine.?*
Subsequently, the National Coun-
cil of the SR adopted a number of
acts which, among other things,
regulated the issue of temporary
refuge, financial allowance for ac-
commodation of refugees, educa-
tion, access to health care and em-
ployment.

The Centrerespondedtothearmed
attack against Ukraine with a dec-
laration of solidarity and referred
to the frequent downplaying and
overlooking of the meaning and
content of the right to peace. On 2
March 2022, the Centre addressed
a letter of support to the Ukrainian
Parliamentary Commissioner for
Human Rights. It also addressed

217 International humanitarian law is a branch of public international law that applies in armed
conflicts. It aims to limit the consequences of armed conflict. International humanitarian law
applies to international armed conflicts as well as to domestic armed conflicts. The armed conflict
between the Russian Federation and Ukraine constitutes an international armed conflict, the de-
finition of which is expressed in Common Article 2 of the Geneva Conventions as follows: “all cases
of declared war or of any other armed conflict which may arise between two or more of the High
Contracting Parties, even if the state of war is not recognized by one of them.”

218 The Council of Europe Commissioner for Human Rights published a Memorandum on the
human rights consequences of the armed conflict in Ukraine, 8 July 2022, available at: https/bit
ly/40AXSRD

219 Number of refugees in Europe, available at: https:/bit.ly/41U0yL]

220 The Council of Europe Commissioner for Human Rights published a Memorandum on the
human rights implications of the armed conflict in Ukraine, 8 July 2022, available at: https/bit
ly/40AXSRD

221 The number of people who crossed the Slovak-Ukrainian border between 24 February 2022
and 31 December 2022, available at: https:/bit.ly/3H7LIy4

222 Slovakia : Regional Refugee Access Plan — 2023 Slovakia, p. 228, available at: https:/bit ly/30GC-
s8f

223 Resolution of the Government of the SR No. 142 of 26 February 2022 on the Proposal to declare
an extraordinary and crisis situation in connection with the mass influx of foreigners to the territory
of the SR caused by the armed conflict on the territory of Ukraine.
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the Prime Minister of the SR and
asked information to be shared in
connection with the arrival of refu-
gees at the Slovak-Ukrainian bor-
der and offered cooperation in pro-
moting respect for the fundamen-
tal rights and freedoms of persons
at the border.

The chapter on the fundamen-
tal rights and freedoms of per-
sons who have fled the conflict in

Ukraine reflects the Centre's mon-
itoring and evaluation work on the
issue. It aims to provide an assess-
ment of the topic and identify the
challenges to which the SR needs
to respond adequately. The Centre,
as the national equality body, also
considers it relevant to comment
on compliance with the principle
of equal treatment under anti-dis-
crimination legislation.



4.1 General Background and Legal Framework

Slovakia allowed entry onto its terri-
tory to all persons fleeing the inter-
national armed conflict in Ukraine
and, after an individual assessment,
also to persons who did not have a
valid travel document, i.e. a biomet-
ric passport. It recommmended such
persons to carry another document
confirming their identity.?** Un-
der the visa-free regime, foreigners
with a biometric passport may en-
ter and stay in the territory of the SR
without a visa for a maximum of 90
days in any 180-day period.??

If @ minor child crosses the Slo-
vak-Ukrainian border unaccompa-
nied by a parent or another adult
natural person to whom he/she
could be entrusted in personal
care, the social protection authori-
ty for children and social guardian-
ship, which is informed by the Bor-
der and Foreign Police about the
unaccompanied child, must im-
mediately submit a proposal to the
court to issue an urgent measure,
to ensure that the basic needs of
the minor are met, and to ensure
that the child is admitted to a Cen-
tre for Children and Families.??®® Un-
accompanied children cannot be
placed with families without a court
decision and a prior examination
of the conditions of their care.?’
As of 10 November 2022, the SR
has registered 45 unaccompanied

children.#?®

If refugees wish to stay in the terri-
tory of the SR for a longer period of
time, they can apply for temporary
refuge or international protection
(asylum or subsidiary protection).
Temporary refuge is the simplest
means of legal protection for peo-
ple fleeing the conflict in Ukraine.
Pursuant to the provisions of Sec-
tion 29, para. 1 of Act No. 480/2002
Coll.on Asylum (hereinafter referred
to as “the Asylum Act”), it is granted
in order to protect foreigners from
war, endemic violence, the con-
sequences of a humanitarian dis-
aster or mass human rights viola-
tions in their country of origin. Tem-
porary refuge in the context of the
conflict in Ukraine may be applied
for by Ukraine citizens, persons who
had international or equivalent na-
tional protection in Ukraine, fam-
ily members of Ukraine citizens
and persons granted protection (if
the family resided in Ukraine prior
to 24 February 2022) and foreign-
ers who are not citizens of Ukraine,
but who are permanently residing
in the territory of Ukraine and are
unable to return to their country or
region of origin under safe and sta-
ble conditions.?*® The procedure for
granting temporary refuge begins
with the declaration of the alien at
the competent police department.

224 Press release dated 25 February 2022, available in Slovak at: https:/bit.ly/3LOABTp
225 IOM Migration Information Centre, Information and assistance in the context of the war in

Ukraine, available in Slovak at: https:/bit.ly/3L.39zee

226 Provision of Section 29 of Act No. 305/2005 Coll. on Social and Legal Protection of Children and
on Social Guardianship, and on the amendment and supplementation of certain Acts.
227 Ministry of Labour of the SR, Assistance to Children from Ukraine - basic information, available

in Slovak at: https:/bit.ly/3UXLoSV

228 Data from the Ministry of Labour of the SR according to the minutes of the working group

on inclusion of 10 November 2022.

229 IOM Migration Information Centre, Information and assistance in the context of the war in

Ukraine, available in Slovak at: https:/bit.ly/3L.39zee
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If the foreigner has a travel docu-
ment, identity document or other
valid document, temporary refuge
is granted immediately, otherwise
the Migration Office of the Ministry
of Interior of the SR (hereinafter re-
ferred to as the “Migration Office”)
shall decide on granting temporary
refuge within 30 days. The granting
of temporary refuge entitles the ref-
ugee to a tolerated stay in the terri-
tory of Slovakia. This is a short-term
type of stay and is normally granted
for stays of up to 180 days.?° Tem-
porary refuge is currently provided
until 4 March 2024. As of 31 Decem-
ber 2022, 95,486 people have been
granted temporary refuge or other
type of legal protection in the terri-
tory of the SR.#!

Asylum is a type of international
protection of an alien from perse-
cution for the reasons?* set out in
the Convention on the Legal Sta-
tus of Refugees and in Art. 53 of the
Constitution of the SR.?** The Minis-
try of the Interior of the Slovak Re-
public (hereinafter referred to as
“the Ministry of the Interior of the

SR") may also grant asylum on hu-
manitarian grounds. According to
the provisions of Section 2(c) of the
Asylum Act, subsidiary protection is
protection from serious harm?* in
the country of origin. The asylum
procedure also starts with a decla-
ration at the competent police de-
partment that the person is apply-
ing for asylum or subsidiary pro-
tection in the territory of the SR.?%
The police department sends the
declaration to the Migration Board,
which decides on the asylum appli-
cation within 90 days. If the Migra-
tion Board concludes that there are
no grounds for granting asylum, it
examines whether the foreigner
can be granted subsidiary protec-
tion. By granting asylum, the asy-
lum seeker acquires permanent
residence in the territory of the
SR.#¢ Supplementary protection is
granted for a period of 1 year and
can be extended repeatedly, always
by 2 years,?” and the holder there-
of obtains temporary residence in
the territory of the SR.?*® In 2022,
the Ministry of the Interior of the SR
registered 154 applications for asy-

230 The provision of Section 59, par. 1 of the Aliens Residence Act.

231 The number of persons having temporary refuge or other type of legal protection in the Slovak
Republic as of 31 December 2022, available at: https:/bit ly/3H7LIy4

232 If, under the Convention on the Legal Status of Refugees, there are well-founded fears of per-
secution on account of race, nationality, religion, political opinion or membership of a particular
social group and, owing to such fears, the person is unable or unwilling to return to such country,
or if the person is persecuted for exercising political rights and freedoms.

233 According to Art. 53 of the Constitution of the SR “The Slovak Republic grants asylum to fo-
reigners persecuted for exercising political rights and freedoms.”

234 According to Section 2(f) of the Asylum Act, serious injustice means the imposition or execu-
tion of the death penalty, torture or inhuman or degrading treatment or punishment, or a serious
and individual threat to the life or integrity of a person as a result of arbitrary violence during an
international or internal armed conflict.

235 The provision of Section 3, para.1of the Asylum Act.

236 The provision of Section 24, para. 1 of the Asylum Act.

237 Ministry of Labour of the SR, Asylum and Supplementary Protection, available in Slovak at:
https:/bit.ly/41SEssn

238 The provision of Section 273, para. 1 of the Asylum Act.



lum of Ukrainian nationals and is-
sued decisions in 151 proceedings.
Asylum was not granted to any
Ukrainian national, subsidiary pro-
tection was granted in 13 proceed-
ings, negative decisions were is-
sued in 2 cases and 136 asylum pro-
ceedings were discontinued.?*

In relation to the arrival of people
fleeing the international armed
conflict in Ukraine, the of the Euro-
pean Council unanimously adopt-
ed on 4 March 2022 the European
Commission’s proposal to activate
Directive 2001/55/EC of 20 July 2001
on Minimum standards for giving
temporary protection in the event
of a mass influx of displaced per-
sons and on mMeasures promoting
a balance of efforts between Mem-
ber States in receiving such persons
and bearing the consequences
thereof. This Directive contains rec-
ommendations for Member States
on the management of refugee ar-
rivals to the European Union.

Following the declaration of the
extraordinary and crisis situation,
the National Council of the SR
first adopted Act No. 55/2022 Coll.
on Certain Measures in Connec-
tion with the Situation in Ukraine

(hereinafter referred to as the “Lex
Ukraine”), which, in particular, reg-
ulated the status of temporary ref-
uge in the Asylum Act in order to
facilitate the stay of persons fleeing
the conflict in Ukraine in the terri-
tory of the SR. In addition, the Lex
Ukraine introduced into the Asy-
lum Law the provision of allowanc-
es for the accommmodation of the
refugee. Following the declaration
of the extraordinary and crisis situa-
tion, the National Council of the SR
first adopted Act No. 55/2022 Coll.
on Certain Measures in Connec-
tion with the Situation in Ukraine
(hereinafter referred to as the “Lex
Ukraine”),?4° which, in particular,
regulated the status of temporary
refuge in the Asylum Act in order
to facilitate the stay of persons flee-
ing the conflict in Ukraine in the
territory of the SR. In addition, the
Lex Ukraine introduced into the
Asylum Law the provision of allow-
ances for the accommodation of
the refugee.

Subsequently, the National Coun-
cil of the SR adopted Act No.
92/2022 Coll. on Certain Oth-
er Measures in Connection with
the Situation in  Ukraine (here-
inafter referred to as the “lLex

239 Ministry of the Interior, Statistics, available in Slovak at: https:/bit ly/44101Lyc

240 Act No. 55/2022 Coll. on Certain Measures in Connection with the Situation in Ukraine entered
into force on 26 February 2022 and amended Act of the National Council of the SR No. 42/1994
Coll. on Civil Protection of the Population, Act No. 480/2002 Coll. on Asylum, and on the amend-
ment and supplementation of certain Acts, Act No. 69/2018 Coll. on Cyber Security, and on the
amendment and supplementation of certain Acts, and Act No. 575/2001 Coll. on the Organisation
of Government Activities and the Organisation of the Central State Administration.
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Ukraine”),?* which amended sev-
eral acts in order to facilitate the
everyday life and access to the la-
bour market of those who have left
Ukraine. The Lex Ukraine 2 regu-
lates the details of the provision

of accommodation allowances in
the Asylum Act. An allowance for
accommodation facilities for ac-
commodating refugees has also
been laid down in Act No. 91/2010
Coll. on the Promotion of Tourism.

241 Act No. 92/2022 Coll. on Certain Other Measures in Connection with the Situation in Ukraine
entered into force on 30 March 2022 and amended Act No. 483/2001 Coll. on Banks, and on the
amendment and supplementation of certain Acts, Act No. 49/2002 Coll. on the Protection of the
Monument Fund, Act No.131/2002 Coll. on Higher Education, and on the amendment and supple-
mentation of certain Acts, Act No. 321/2002 Coll. on the Armed Forces of the SR, Act No. 480/2002
Coll. on Asylum, and on the amendment and supplementation of certain Acts, Act No. 461/2003
Coll. on Social Insurance, Act No. 552/2003 Coll. on the Performance of Work in the Public Interest,
Act No. 5/2004 Coll. on Employment Services, and on the amendment and supplementation of
certain Acts, Act No. 578/2004 Coll. on Health Care Providers, Health Care Workers, Professional
Organisations in Health Care, and on the amendment and supplementation of certain Acts, Act
No.579/2004 Coll. on Emergency Medical Services, and on the amendment and supplementation
of certain Acts, Act No. 580/2004 Coll. on Insurance and on the amendment and supplementation
of Act No. 95/2002 Coll. on Insurance Industry, and on the amendment and supplementation of
certain Acts, Act No. 582/2004 Coll. on Local Taxes and Local Fees for Municipal Waste and Small
Construction Waste, Act No. 245/2008 Coll. on Education and Training (Education Act), and on the
amendment and supplementation of certain Acts, Act No. 447/2008 Coll. on Monetary Contribu-
tions to Compensate for Severe Disabilities, and on the amendment and supplementation of cer-
tain Acts, Act No. 448/2008 Coll. on Social Services, and on the amendment and supplementation
of Act No. 455/1991 Coll. on Trade Enterprise (Trade Licensing Act), as amended, Act No. 516/2008
Coll. on the Audio-visual Fund, and on the amendment and supplementation of certain Acts, Act
No. 206/2009 Coll. on Museums and Galleries and on the Protection of Objects of Cultural Value,
and on the amendment of Act No. 372/1990 Coll. of the Slovak National Council on Offences, as
amended, Act No. 207/2009 Coll. on the Conditions of Export and Import of Objects of Cultural
Value and supplementing Act No. 652/2004 Coll. on State Administration Bodies in Customs, and
on the amendment and supplementation of certain Acts, as amended, Act No. 91/2010 Coll. on the
Promotion of Tourism, Act No. 179/2011 Coll. on Economic Mobilisation, and on the amendment
and supplementation of Act No. 387/2002 Coll. on the Management of the State in Crisis Situa-
tions Outside Times of War and Martial Law, as amended, Act No. 362/2011 Coll. on Medicinal Pro-
ducts and Medical Devices, and on the amendment and supplementation of certain Acts, Act No.
404/2011 Coll. on the Residence of Foreigners, and on the amendment and supplementation of
certain Acts, Act No. 406/2011 Coll. on Volunteering, and on the amendment and supplementation
of certain Acts, Act No.153/2013 Coll. on the National Health Information System, and on the amen-
dment and supplementation of certain Acts, Act No. 417/2013 Coll. on Aid in Material Need, and on
the amendment and supplementation of certain Acts, Act No. 474/2013 Coll. on the Collection of
Tolls for the Use of Specified Sections of Land Roads, and on the amendment and supplementa-
tion of certain Acts, Act No. 488/2013 Coll. on the Motorway Vignette, and on the amendment and
supplementation of certain Acts, Act No. 284/2014 Coll. on the Fund for the Promotion of the Arts,
and on the amendment and supplementation of Act No. 434/2010 Coll. on the Provision of Subsi-
dies within the Scope of the Ministry of Culture of the SR, Act No.126/2015 Coll. on Libraries and on
the amendment and supplementation of Act No. 206/2009 Coll. on Museums and Galleries and
on the Protection of Objects of Cultural Value, and on the amendment of Act No. 372/1990 Coll. of
the Slovak National Council on Offences, as amended, Act No. 281/2015 Coll. on the State Service
of Professional Soldiers, and on the amendment and supplementation of certain Acts, Act No.
18/2018 Coll. on the Protection of Personal Data, and on the amendment and supplementation of
certain Acts, Act No. 138/2019 Coll. on Pedagogical Employees and Professional Staff, and on the
amendment and supplementation of certain Acts.



Other selected legislative chang-
es related to Act No. 404/2011 Coll.
on the Residence of Foreigners
(hereinafter referred to as the “Act
on the Residence of Foreigners”),
which also regulates the status of
third-country nationals who are
not citizens of Ukraine,? and Act
No. 580/2004 Coll. on Health In-
surance, and on the amendment
and supplementation of Act No.
95/2002 Coll. on the Insurance In-
dustry, and on the amendment
and supplementation of certain
Acts (hereinafter referred to as the
“Act on Health Insurance”).?*

The social sphere of refugees is
regulated by Act No. 199/2022 Coll.
on Certain Measures in the Social
Sphere in Connection with the Sit-
uation in Ukraine (hereinafter re-
ferred to as the “Lex Ukraine 3").244

The Lex Ukraine 3 also allows for
an allowance for providing meals
to a refugee free of charge. As re-
gards temporary refuge, it has
been specified that it is granted to
a third-country national pursuant
to a special regulation.?*

The aim of the above-mentioned
amendments was mainly to ena-
ble the integration of persons com-
ing from Ukraine into everyday life
in Slovakia. The Centre states that
successful integration needs con-
tinuous responses by the state to
the challenges faced by refugees.
Interviews conducted by the Office
of the United Nations High Com-
missioner for Refugees (hereinafter
referred to as “UNHCR") %€ revealed
that the most urgent challeng-
es for refugees in the SR included
employment (41% of respondents)

242 Pursuant to the provisions of Section 131k, paras. 7 and 8 of the Act on the Residence of
Aliens, these persons may, after entering the territory of the SR, apply for return to their home
country within the framework of assisted voluntary return, while the Foreign Police may issue
them an alien's passport for this purpose, if necessary

243 Pursuant to Section 9h, para. 2 of the Health Insurance Act, the provision of health care to
foreigners with the status of temporary refuge gave rise to the right to reimbursement of urgent
health care. Pursuant to Section 9h, par. 9 of the Health Insurance Act, the Ministry of Health of
the SR may also determine the scope of medical procedures reimbursed beyond emergency care.
244 Act No.199/2022 Coll. on Certain Measures in the Social Sphere in Connection with the Situa-
tion in Ukraine entered into force on 7 June 2022 and amended: Act No. 480/2002 Coll. on Asylum,
and on the amendment and supplementation of certain Acts, Act No. 305/2005 Coll. on Social
Protection of Children and on Social Guardianship, and on the amendment and supplementa-
tion of certain Acts, Act No. 447/2008 Coll. on Monetary Contributions for Compensation of Severe
Disability, and on the amendment and supplementation of certain Acts, Act No. 448/2008 Coll. on
Social Services, and on the amendment and supplementation of Act No. 455/1991 Coll. on Trade
Enterprise (Trade Licensing Act), as amended, Act No. 561/2008 Coll. on Child Care Allowance, and
on the amendment and supplementation of certain Acts, Act No. 417/2013 Coll. on Assistance in
Material Need, and on the amendment and supplementation of certain Acts, Act No. 215/2021
Coll. on Support During Short-term Working, and on the amendment and supplementation of
certain Acts.

245 Within the meaning of Section 2, para. 4 of the Act on the Residence of Aliens, a third-coun-
try national is anyone who is neither a citizen of the SR nor a citizen of the European Union; a
third-country national is also a stateless person.

246 Between 17 May 2022 and 11 October 2022, UNHCR conducted interviews with refugees as
part of the monitoring of the profile, primary needs and intentions of refugees from Ukraine on
the territory of the SR. Monitoring available at: https:/bit.ly/30v701C
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and housing (39% of respondents).
A large proportion of respond-
ents (14%) also cited the educa-
tion of refugee children as an ur-
gent need. Therefore, the following

chapter focuses on the main chal-
lenges in accessing accommoda-
tion, education and employment
for those who have fled the inter-
national armed conflict in Ukraine.

4.1.1. Provision of Accommodation for Persons Fleeing the
International Armed Conflict in Ukraine

The right to housing is laid down
in several international conven-
tions.?*” Housing for refugees is
defined by the Convention on the
Legal Status of Refugees in Art.
21.%%8 The International Covenant
on Economic, Social and Cultur-
al Rights (hereinafter referred to
as “ICESCR") in Art. 11 lays down
the obligation of States or Parties
to recognize the right of every in-
dividual to an adequate standard
of living, which includes adequate
food, clothing and housing. The
parties are obliged to act to ensure
that this right is fulfilled. The Com-
mittee on Economic, Social and
Cultural Rights has adopted a gen-
eral recormmendation on Art. 11 of
of ICESCR (hereinafter referred to
as the "“Recommendation No. 4”),
in which it stated that the right to
housing cannot be definedrestric-
tively, but must be seen as a right
to live in security, peace and digni-

ty. Adequate shelter includes ade-
guate privacy, adequate space, ad-
equate security, adequate light-
ing and ventilation, adequate ba-
sic infrastructure, and adequate
location in relation to work and
basic equipment that is reasona-
bly priced.?*® With regards to Art.
2, para. 2 the Committee on Eco-
nomic, Social and Cultural Rights
adopted a General Recommen-
dation No. 20 (hereinafter referred
to as the "Recommendation No.
20"), which regulates the prohibi-
tion of discrimination. Pursuant
to the Recommendation No. 20,
States Parties recognize that the
rights defined in ICESCR belong
to every person regardless of his or
her nationality. Including refugees,
asylum seekers, and others.?®
Under Art. 5 of of the International
Convention on the Elimination of
All Forms of Racial Discrimination
(hereinafter referred to as “ICERD"),

247 Art. 17 of the International Covenant on Civil and Political Rights, art. 11 of the International
Covenant on Economic, Social and Cultural Rights, art. 27 of the Convention on the Rights of the
Child, art. 5 of the International Convention on the Elimination of All Forms of Racial Discrimina-
tion.

248 According to Art. 21 of the Convention Relating to the Status of Refugees with regard to hou-
sing, States Parties shall, within the context of regulation by law or other regulations, or within the
context of control by public authorities, grant to refugees lawfully present in the territory of the
State Party treatment as favourable as possible, however, in any event not less favourable than
that granted to aliens in general under the same circumstances.

249 Committee on Economic, Social and Cultural Rights, General Recommmendation No. 4, par. 7,
available at: https:/bit ly/2V6BLkP

250 Committee on Economic, Social and Cultural Rights, General Recommendation No. 20, par.
30, available at: https:/bit.ly/2n8kYkK



the Parties undertake to prohib-
it and eliminate racial discrimina-
tion in all its forms. This includes
prohibiting discrimination in the
exercise of the right to housing. In
General Recommendation No. 30
(hereinafter referred to as the “Rec-
ommendation No. 30"), the Com-
mittee on the Elimination of Racial
Discrimination stated that States
parties are under an obligation to
guarantee the right to adequate
housing for all persons, regardless
of their nationality, and are obliged
to prevent segregation and dis-
crimination in relation to the en-
joyment of the right to adequate
housing.?!

The amendment to the Asylum Act
regulated, among other things, the
provision of an allowance for ac-
commodation of refugees, which
is paid to accommodation pro-
viders by municipalities from the
funds transferred from the Minis-
try of the Interior of the SR.%*? Pur-
suant to the provisions of Section
36 of the Asylum Act, the Minis-
try of the Interior of the SR shall

place the refugee in a humanitar-
ian centre?* after the end of the
stay in the detention camp.?* If
the refugee cannot be accommo-
dated in @ humanitarian centre or
other asylum facility and no allow-
ance is provided pursuant to Sec-
tion 363, the refugee will be provid-
ed the means to obtain accommo-
dation at the level of a humanitari-
an centre. The accommodation al-
lowance for refugees is regulated
by the Asylum Act, Section 36a.2%

The provision of Section 27k of Act
No. 91/2010 Coll. on the Promotion
of Tourism governs the contribu-
tion to accommodation facilities
for the accommodation of refu-
gees, which is provided by the Min-
istry of Transport of the SR (here-
inafter referred to as “the Minis-
try of Transport of the SR"). On 16
March, the Ministry of Transport of
the SR, in cooperation with the As-
sociation of Towns and Municipali-
ties of Slovakia, launched an infor-
mation system for booking accom-
modation for those who have fled
the international armed conflict in

251 UN Committee on the Elimination of Racial Discrimination, General Recommmendation No. 30,
par. 32, available at: https:/bit.ly/3Ngvoll

252 Ministry of the Interior of the SR, Information on the allowance for accommmodating a foreig-
ner under the Asylum Act, available in Slovak at: https:/bit.ly/3LpYO1T

253 In response to the Request for a Statement, the Ministry of the Interior of the SR stated that
the only detention camp administered by the Migration Office of the Ministry of the Interior of the
SRis in the town of Humenné, while its capacity is 530 beds primarily intended for applicants for
international protection.

254 Press release of the Ministry of the Interior of the SR dated 2 January 2023, “The Ukrainian
refugees accommodated in the facility of the Ministry of Interior of the SR in Gabcikovo were
visited by Irina Vereshchuk, the Deputy Prime Minister of Ukraine”, available in Slovak at: https:/
bit.ly/3otIMjq

255 Pursuant to Section 36a of the Asylum Act, the authorised person is obliged to submit to the
municipality a contract on the provision of accommodation to the refugee. The refugee is obliged
to notify the municipality in person once a month during the provision of accommmodation and
confirm he/she is accommodated by an authorised person. The allowance shall be granted per
night of the refugee's accommmodation. The details and the procedure for the payment of the ac-
commodation allowance to refugees are governed by Regulation No. 218/2022 of the Government
of the SR on the Provision of the accommodation allowance to refugees.
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Ukraine.?*® The information system
lists state-owned facilities, regis-
tered hotels, guesthouses and pri-
vate accommodation providers?’
and provides a unified system for
the provision of accommodation
for refugees. In practice, a refugee
could also receive short-term ac-
commodation for 24 hours®® in a
large-capacity centre. Then the ref-
ugee was sent to so-called emer-
gency accommodation in the re-
gion for a maximum of 10 days.>®
Those interested could apply for
temporary refuge during this pe-
riod and subsequently for accom-
modation through the information
system.

By monitoring the provision of ac-
commodation to refugees from

tre identified a number of risks
that such persons may have faced
in exercising their right to hous-
ing. The persons providing accom-
modation or authorised persons to
whom the Ministry of Transport or
the Ministry of the Interior of the
SR provided allowances for the ac-
commodation of refugees could
have treated the refugees unfa-
vourably and thus misuse their vul-
nerable position. The Centre states
that members of the Roma eth-
nic group are also among the vul-
nerable groups. Upon arrival in the
Slovak Republic, they faced sever-
al obstacles. Often families of sev-
eral members came and want-
ed to stay together in one facility,
and due to the capacity of some
hotels?® it was in some cases dif-

Ukraine and the provision of le- ficult to accommodate them to-

gal assistance for 2022, the Cen-

256 The Ministry of Transport of the SR stated that since the beginning of the international ar-
med conflict in Ukraine it has been actively preparing the website pomocpreukrajinu.sk and also
the booking system of booking.com, BOOKIO. This is a non-public database of government and
commercial accommodation providers who registered at their own discretion. It is used by the
district authorities as an intermediary for accommodation of refugees who request this form of
accommodation. Private persons providing accommodation are not registered with BOOKIO. Ac-
commodation allowances for private persons are provided by the Ministry of the Interior of the SR.
The provision of allowances through the Ministry of Transport is not conditional on the provision
of free accommmodation for refugees. Accommodation provided by private persons under the res-
ponsibility of the Ministry of the Interior must be free of charge if the accommodation provider
wishes to claim the allowance for accommodating refugees.

257 Ministry of Transport press release dated 11 March 2022 and Accommodation Booking Infor-
mation System, available in Slovak at: https:/bit.ly/43YOKe3 and at: https:/jpomocpreukrajinu.sk/sk
258 Ministry of the Interior, Information for Foreigners, contact details for large capacity centres,
available in Slovak at: https:/bit ly/3AqTiuC

259 The Ministry of the Interior of the SR announced in an information leaflet on the provision of
temporary refuge and accommodation in the SR that emergency accommmodation for 10 days
would be provided to any person who requested it. Refugees interested in temporary refuge in
the territory of the SR must apply for it, otherwise they must leave the emergency accommoda-
tion. Available in Slovak at: https:/bit.ly/30JUITC

In response to the Request for a Statement, the Ministry of the Interior specified that the emer-
gency accommodation would be provided for 11 days. This is accommodation provided by the
crisis management departments. There have been individual cases when refugees have stayed in
emergency accommodation for more than a month.

260 Iva Zigova: Where will they go? The problem with accommodation of refugees from Ukra-
ine is growing in both hostels and guesthouses, 7 April 2022, available in Slovak at: https:/bit.
ly/2ZNelMgp



gether.?®' Such persons often faced
prejudice. Such happened also
in the well-publicised case of bus
drivers who refused to drive to the
border when they found out that
they had to pick up Ukrainian Ro-
ma'262

The Centre contacted the Minis-
try of the Interior of the SR and the
Ministry of Transport of the SR with
requests to comment on issues re-
lated to the provision of accommo-
dation. It wondered whether the
ministries in question had regis-
tered any complaints from per-
sons in emergency accommoda-
tion facilities or any adverse ac-
tions by authorised persons or per-
sons providing accommodation
receiving the allowances. The Cen-
tre was also interested in the pro-
cedure followed by the authorities
in the case of registration of any
such complaint. It was also curious
whether the Ministry of the Interior
of the SR or the Ministry of Trans-
port of the SR had established a
mechanism for screening or con-
trolling such persons. The Ministry
of Transport of the SR stated that
it had not received any complaints
from refugees regarding unfa-
vourable treatment by accommo-
dation providers. The public ad-
ministration Section and the crisis
management Section of the Min-
istry of the Interior of the SR did

not register any complaints con-
cerning unfavourable treatment
of refugees accommodated by pri-
vate persons. As regards the con-
trol of authorised persons, the Min-
istry of the Interior of the SR stated
that, according to Section 36a, pa-
ra. 8 of the Asylum Act, the munici-
pality is entitled to carry out checks
on compliance with the conditions
for receiving the allowance, which
includes dealing with any com-
plaints of unfavourable treatment
of refugees.

The Centre stresses that Slova-
kia has ratified a number of inter-
national conventions defining the
right to housing, which entail spe-
cific obligations and duties. It also
points out that accommodation
provided to persons who have fled
the international armed conflict
in Ukraine must meet the stand-
ards defined in Art. 11 of ICESCR. %
Therefore, they cannot therefore
be granted any accommodation
and the condition of appropriate-
ness must be complied with. The
provision of allowances by the Min-
istry of the Interior of the SR or the
Ministry of Transport of the SR is
one of the ways in which the SR
has exercised the right to housing.
As persons in a particularly vulner-
able situation, refugees may face
unfavourable treatment by author-
ised persons or accommodation

261 Zuzana Havirova, Former Roma Commissioner: Some Ukrainian Roma don't even have
enough money to get to the border, 20 April 2022, available in Slovak at: https/bit ly/3N8W27E
262 Vojtéch Sverdk and Tereza VI¢kova, Racism on the Slovak border. The Ukrainian Roma were
kept waiting for several days, 11 March 2022, available in Slovak at: https;/bitly/30BBGtt

263 According to Art. 11, para. 1 of ICESCR, the States Parties recognize the right of everyone to
an adequate standard of living for himself/herself and his/her family, including adequate food,
clothing, housing, and to the continuous improvement of living conditions. States Parties shall
take appropriate steps to ensure the fulfilment of this right, recognizing the vital importance of
international cooperation based on free consent for the achievement of this objective.
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providers. The authorisation of the
municipality to carry out checks
on the fulfilment of the conditions
for the receipt of allowance under
the provisions of Section 36a pa-
ra. 8 of the Asylum Act or the au-
thorisation of the Ministry of Trans-
port of the SR to carry out checks
on the provision of the accommo-
dation allowance pursuant to the
provisions of Section 27k, para. 7

of the Tourism Promotion Act, was
assessed by the Centre as being
insufficient. It stated that the SR
should establish mechanisms to
increase the protection of refugees
and ensure their right to adequate
housing that is safe and dignified.
The SR is obliged to prevent segre-
gation and discrimination against
persons in relation to their right to
housing.

4.1.2 Access of Refugee Children who have Fled the Inter-
national Armed Conflict in Ukraine to Education

The right of everyone to educa-
tion is defined by a set of interna-
tional treaties ratified by Slova-
kia. ICESCR defines it in Art. 13, pa-
ra. 1 and the Convention on the
Rights of the Child in Art. 28, pa-
ra. 1. In order to fulfil this right, ba-
sic education should be compulso-
ry and accessible to all,?** moreo-
ver, the Convention grants free el-
ementary education. The interna-
tional treaties governing the pro-
hibition of discrimination in edu-
cation are, in particular, ICERD %%
and the Convention on the Elim-
ination of All Forms of Discrimi-
nation Against Women (herein-
after referred to as “CEDAW").%%
The individual right to educa-
tion is laid down in Art. 2 of Addi-

264 Art.13, para. 2(a) ICESCR.

tional Protocol No. 1 to the Con-
vention.?®” The Constitution of the
SR defines the right to education
in Art. 42, para. 1 and establishes
everyone's right to education (re-
gardless of nationality). School at-
tendance is compulsory. “Article
42, par. 1 of the Constitution of the
SR contains a positive obligation
of the State, while the right to edu-
cation by its nature requires regu-
lation by the State, which may va-
ry in time and place according to
the needs and resources of socie-
ty and individuals in the meaning
of Art. 51, par. 1 of the Constitution
of the SR.”?*¢ The right to educa-
tion must also be guaranteed in
accordance with the constitution-
al principle of equality.

265 According to Art. 7 ICERD, States Parties must take appropriate and effective measures, es-
pecially in the areas of teaching, education, culture and information, to combat prejudice leading
to racial discrimination.

266 According to Art. 10 CEDAW States Parties shall take appropriate measures to eliminate discri-
mination against women to ensure that they enjoy the same rights as men in the field of educa-
tion.

267 According to Art. 2 of Additional Protocol No.1to the Convention: “No one shall be denied the
right to an education.”

268 OROSZ, L., SVAK, J. et al: Constitution of the Slovak Republic. Comment. Volume . Bratislava:
Wolters Kluwer s. r. 0., 2021, p. 550



The education of children of for-
eigners in Slovakia is regulated by
the Education Act. Children of for-
eigners?® shall, pursuant to the
provisions of Section 146 para. 2
of the Education Act, be provided
education and training under the
same conditions as citizens of the
SR. Upon outbreak of the conflict
in Ukraine, the SR had to ensure
conditions for the refugee children
so that they could exercise their
right to education, and the Minis-
try of Education of the SR respond-
ed promptly to the specific needs
of the refugees.?’® The State Ped-
agogical Institute has developed
a manual for the inclusion of chil-
dren of foreigners in the educa-
tional process, and has also pub-
lished methodological recommen-
dations, materials, forms and trans-
lation dictionaries for schools.?”

The most important role in guar-
anteeing the right to education
has been played directly by schools
and their founders. Schools have
made their best effort to assist the
refugee children to integrate in-
to the educational process. De-
spite which, a relatively small num-
ber of refugee children were en-
rolled in the Slovak education sys-

tem. As of 19 May 2022, there were
31,301 children in the territory of the
SR with an application for tempo-
rary refuge, of whom 22,511 were of
the age of compulsory pre-primary
education and compulsory school
attendance. As of 20 May 2022, on-
ly 10,852 refugee children were en-
rolled in the Slovak education sys-
tem,?’? as of 31 December 2022, the
number of children enrolled in the
Slovak education system has fall-
en to 8,877.27% One of the reasons
for the lower enrolment of refu-
gee children in the Slovak educa-
tion system is the fact that some
of them were being educated re-
motely by Ukrainian schools. The
Centre requested for a statement
by the Ministry of Education of
the SR about whether it keeps re-
cords on the number of refugee
children educated remotely out-
side the Slovak education system
in 2022. The answer was negative,
so the state has no knowledge of
how many children were educated
remotely and how many refugee
children did not attend compulso-
ry school at all.

The fact that they are not subject
to compulsory schooling may al-
so hinder the integration of refu-

269 Foreigners pursuant to the provisions of Section 146 para. 1 of the School Act are children of:
persons who are citizens of another state or stateless persons holding a residence permit in the
territory of the SR, applicants for asylum in the territory of the SR pursuant to a special regulation,
Slovaks living abroad, as asylum applicants pursuant to a special regulation, as foreigners who are
in the territory of the SR without being accompanied by a legal representative.

270 The Ministry of Education of the SR has set up a new website https:;/ukrajina.minedu.sk/
which contains all relevant information and materials on education of refugee children for schools
and for parents of children.

271 All the materials of the State Pedagogical Institute on the education of foreigners are available
in Slovak at: https:/Aww.statpedu.sk/sk/cudzinci/

272 State School Inspectorate, School readiness for education of refugee children from Ukraine,
Topic Report, 2021/2022, p. 10, available in Slovak at: https:/bit.ly/41z100¢

273 Ministry of Education, Data on the number of refugees from Ukraine, available in Slovak at:
https:/bit.ly/41IWft\V1
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gee children into the educational
process. Pursuant to the provisions
of Section 20, para. 5 of the Educa-
tion Act, a primary school pupil ful-
fils compulsory school attendance
in the school district in which he
or she resides (the so-called catch-
ment school). The legal represent-
ative may also choose a school oth-
er than the catchment school for
the child. The headmaster shall pri-
marily admit those children hav-
ing permanent residence in the
school district.?’* A decision on the
admission/non-admission of a pu-
pil to the school is issued in an ad-
ministrative procedure, which may
be appealed against. However, this
regime does not apply to the chil-
dren of refugees, as the tempo-
rary refuge only entitles them to
so-called tolerated stay in the terri-
tory of the SR. As they do not have
permanent residence in the terri-
tory of the SR, there is no so-called
catchment school for them and
they are not subject to compulso-
ry school attendance.

Children of foreigners are not ad-
mitted to school, but placed.?”
There is no administrative decision
on their inclusion in the school and

therefore there is no right of appeal
against non-inclusion. As regards
to refugee children from Ukraine,
the State Pedagogical Institute ad-
vised school headmasters to place
such children in schools without
any undue delay, rather than within
the statutory period of 3 months.?7®
The topic report of the State School
Inspectorate shows that the ma-
jority of school headmasters have
complied with this recommenda-
tion.?”” Following an inquiry by the
Centre, the Ministry of Education of
the SR stated that even temporary
residence is not sufficient to meet
compulsory school attendance re-
quirements. If the school capac-
ity is full after the priority admis-
sion of those children with perma-
nent residence, the refugee chil-
dren will not be admitted to such
school and have to look for another
school. In this respect, Poland is a
good example, as it ensures access
to free compulsory education for
every child up to the age of 18.%78
The Centre assesses that, from the
point of view of the long-term in-
tegration of refugees in the SR, it
would be reasonable to regulate
compulsory school attendance of
refugee children, too.

274 The provision of Section 20, para. 6 of the Education Act.

275 Pursuant to Section 146, para. 4 of the School Act, children of asylum seekers, children of
asylum holders and children of foreigners who have been granted subsidiary protection shall be
enrolled in the appropriate grade by the school headmaster after ascertaining the level of their
previous education and their command of the state language not later than three months after
the commencement of the asylum procedure, and refugee children not later than three months
after the commencement of the procedure for granting the temporary refuge.

276 National Institute of Education, Inclusion of Alien Children in Grade, available in Slovak at:
https:/bit.ly/3LrVPLy

277 “The majority of schools (91.2%) followed the recommendation of the Ministry of Education
and Science of the SR and placed the refugees in school without delay.” See State School Ins-
pectorate, School readiness for the education of children of Ukrainian refugees, Topic Report,
2021/2022, p. 7, available in Slovak at: https:/bit.ly/417100¢

278 UNESCO: Poland's education responses to the influx of Ukrainian students, available
at: https:/bit.ly/3L.302In
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Language courses are an essential
part of the successful integration
of the refugee children into the ed-
ucational process, as they serve to
overcome the language barrier of
the children of expatriates. Pursu-
ant to the provisions of Section 146,
para. 3 of the Education Act: “basic
and extension national language
courses shall be organised for chil-
dren of foreigners in order to remo-
ve language barriers.” Language
courses are usually provided by the
school internally, but the school
may also use another natural or le-
gal person accredited to provide
such courses.?”? The organisation
and financing of language cours-
es is the responsibility of the rele-
vant regional school authorities in
cooperation with the local authori-
ties. 2% From 1 April 2022, the num-
ber of hours in the basic language
course has been increased to 6
hours per week. The schools of-
fer basic 8-week language courses
with 48 lessons in total. After com-
pleting the basic language course,
the refugee children can also take
an extension language course of
4 hours per week. The 12-week ex-
tension language course has 48
lessons in total.?®

A telephone survey conducted by
the State School Inspectorate be-
tween 18 April 2022 and 13 May
2022 in 47 kindergartens, 240 pri-
mary schools and 41 secondary

schools showed that 75% of the
schools surveyed had opened the
language courses. At the time of
the survey, a total of 2,724 refu-
gee children were attending lan-
guage courses at the schools sur-
veyed.?®? According to informa-
tion from the Ministry of Educa-
tion, EUR 721,391 has been provid-
ed to school founders for language
courses for 15,375 refugee children
from March 2022 to January 2023.
Neither the Slovak Ministry of Edu-
cation nor the State School Inspec-
torate have any information about
any primary or secondary school
failing to provide language cours-
es for the refugee children.

The most frequent problem for
which the children of expatriates
did not attend language cours-
es was that they were held in the
afternoon. For several pupils, the
timetable of the language course
clashed with the online classes in
Ukraine.?®* The organisation of lan-
guage courses outside the main
teaching process in the afternoon
can cause an increased burden
on the refugee children. The Cen-
tre states that a language course
alone is not sufficient to overcome
the language barrier and effective-
ly integrate the refugee children
into the educational process, and
that schools need to provide addi-
tional support in learning the Slo-
vak language in order to make the

279 The provision of Section 146, para. 6 of the Education Act.
280 The provision of Section 10, para. 596/2003 Coll. on State Administration in Education and

School Self-Government.

281 State Pedagogical Institute: Organisation and funding of state language courses, available in

Slovak at: https:;/bitly/3LmGLOv

282 State School Inspectorate: Schools' readiness to educate children of Ukrainian refugees, Topic
Report, 2021/2022, available in Slovak at: https:/bit.ly/41z100c

283 Ibid, pp. 29.
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integration successful. The Centre
welcomes the fact that the State
Pedagogical Institute has pre-
pared a number of methodological
recommendations and aids for this
purpose, intended to help with the
teaching of state language dur-
ing courses, but also in the context
of the regular teaching process.

Another area to keep in mind
when integrating refugee chil-
dren into the educational process
is their integration among Slovak
children and avoiding the crea-
tion of separate Ukrainian classes.
The State School Inspectorate has
informed the Centre that it has no
knowledge of the creation of sep-
arate Ukrainian classes. As of 15
September, 10,534 Ukrainian ref-
ugee children were educated in
over 6,500 different classes, 91% of
whom were in classes where refu-
gees made up less than a quarter
of the pupil population. Refugee

4.1.3 Access to Employment

The right to work is defined in Art. 6
and Art. 7 of ICESCR. The provisions
in question include the right to the
opportunity to earn a living by work
which a person chooses or accepts,
and establish the right of everyone
to fair and satisfactory work con-
ditions. Art. 2, para. 2 ICESCR lays
down the prohibition of discrimina-
tion. According to Art. 5 of ICERD,
the Parties undertake to prohibit
and eliminate racial discrimination
in all its forms, including the prohi-
bition of discrimination in the exer-

children were educated in sepa-
rate classes in 10 cases,?®* 134 stu-
dents in total. The Centre states
that it is essential to gradually in-
tegrate the refugee children with
other pupilsin these classes as well.

Schools play a primary role in the
integration of refugee children in-
to the education system. Howev-
er, the Centre states that in order
to provide quality and accessible
education for the refugee children,
it is essential to provide sufficient
support to schools by all relevant
actors in the field of education. It
also stresses that the Ministry of
Education, regional school admin-
istration offices and school found-
ers need to implement systematic
and comprehensive measures that
respond to the needs of the refu-
gee children, as well as those of the
individual schools and teachers in-
volved in their education.

cise of the right to work, free choice
of employment, fair and satisfac-
tory work conditions, protection
against unemployment, equal pay
for equal work, and fair and satis-
factory remuneration for work. The
Recommendation No. 30 states
that the Parties are obliged to take
measures to eliminate discrimina-
tion against non-nationals and re-
quires the elimination of discrim-
ination in relation to work condi-
tions, employment practices or re-

284 There were 6 such classes in kindergartens, 2 classes in primary schools and 2 classes in se-

condary schools.



quirements.

According to Art. 35 of the Consti-
tution of the SR, everyone has the
right to free choice of profession
and training for it, as well as the
right to engage in business and
other gainful activity. In accord-
ance with Art. 35, para. 2, citizens
have the right to work, however
the positive obligation of the state
to create instruments to enable
them to obtain and perform work
applies only to citizens of the SR. In
this context, it should be noted that
although the State may also create
support mechanisms for the em-
ployment of foreigners, it cannot
be perceived as a positive obliga-
tion in such a case. If a citizen of
the SR wants to work but, through
no fault of his/her own, he/she can-
not exercise the right to work, he/
she is guaranteed material securi-
ty to a reasonable extent and the
state has a positive obligation to
establish a system of social assis-
tance.?®® The State may also pro-
vide social assistance to foreign-
ers and according to para. 4 of the
same Article, the law may provide
for derogations from the rights re-
ferred to in paras. 1to 3. The right
to fair and satisfactory work condi-

tions under Art. 36 of the Constitu-
tion of the SR is enjoyed by every
employee regardless of nationality.

Ministry of Labour, Social Affairs
and Family of the Slovak Repub-
lic (hereinafter referred to as the
“Ministry of Labour of the SR") has
announced that refugees can ap-
ply for benefits in material need.?®’
The Slovak Republic has regulat-
ed the access of refugees to the la-
bour market in a number of legal
acts. Pursuant to Section 23a (k)
of Act No. 5/2004 Coll. on Employ-
ment Services, and on the amend-
ment and supplementation of
certain Acts (hereinafter referred
to as the “Employment Services
Act”) , an employer may employ
a third-country national who has
been granted temporary refuge.
As the provisions of Section 21(1) of
the Employment Services Act do
not apply to refugees, the employ-
er can conclude both an employ-
ment relationship and an agree-
ment outside the employment re-
lationship with them.?®® As regards
access to work in the public inter-
est, which requires proof of integ-
rity by means of a criminal record
certificate, it shall be sufficient for
refugees to prove so by means of
an affidavit if it is not possible for

285 UN Committee on the Elimination of Racial Discrimination, General Recommendation No. 30,
par. 33-35, available at: https/bit ly/3Ngvoll

286 Orosz, L., Svak, J. et al. Constitution of the Slovak Republic. Comment: Volume |I. Bratislava:
Wolters Kluwer SR Ltd, 2021, p. 471.

287 Ministry of Labour of the SR: We have simplified the application forms for material need assis-
tance for citizens of Ukraine, 10 March 2022, available in Slovak at: https:/bit.ly/3AtsxSE

288 Pursuant to Section 23b of the Employment Services Act, the employer is obliged to pro-
vide employment data in a prescribed form, the so-called information card, to the relevant la-
bour office according to the place of work not later than seven working days from the date of
commencement of employment and date of termination of employment. The employer shall
attach to the information card a copy of the proof of employment relationship and a copy of the
document of tolerated stay in the territory of the SR marked with “REFUGEE", and from 30 March
2022 marked with “TEMPORARY REFUGE".
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objective reasons to produce a
criminal record certificate.?® The
possibility for health profession-
als to undertake temporary intern-
ships in all health professions in all
health facilities has been extend-
ed‘290

The legislature has introduced the
possibility of submitting an affi-
davit also in the case of pedagog-
ical employees or retired employ-
ees who for objective reasons can-
not prove their integrity according
to the provisions of Section 15, par.
4 of Act No. 138/2019 Coll. on Ped-
agogical Employees and Profes-
sional Staff, and on the amend-
ment and supplementation of cer-
tain Acts (hereinafter referred to as
the “Act on Pedagogical Employ-
ees and Professional Staff”). In ad-
dition to the affidavit, the legisla-
ture also introduced the obliga-
tion to submit a psychological as-
sessment of psychological compe-
tence not older than one year.?' In
connection with the Act on Teach-

ing and Professional Staff, the Slo-
vak Chamber of Teachers and the
Slovak Chamber of Psychologists
(hereinafter referred to as “SKU”"
and “SKP") drew attention to the
possible discriminatory charac-
ter of the provision. “The require-
ments for employees from Ukrai-
ne may also be discriminatory, as
our employees do not have to un-
dergo such comprehensive psy-
chological examinations.“?? In its
statement, SKU and SKP stressed
the necessity of including Ukraini-
an teachers in the assistance, sup-
port and education of children
from Ukraine. Their inclusion is a
key aspect of helping children and
families from Ukraine integrate in-
to school and social life.

SKU and SKP objected to the pos-
sible discriminatory nature of Sec-
tion 90e of the Act on Teach-
ing and Professional Staff. In
this context, the Centre stress-
es that integrity is a prerequi-
site for employment as a teach-

289 The provision of Section 14b, par. 1 of Act No. 552/2003 Coll. on the Performance of Work in
the Public Interest.

290 Act No. 578/2004 Coll. on Health Care Providers, Health Care Workers, Professional Organisa-
tions in Health Care, and on the amendment and supplementation of certain Acts.

291 According to Section 90e, para.1and 2 of Act. No.138/2019 Coll. on Pedagogical and Profession-
al Staff, and on the amendments and supplementation of certain Acts, a refugee who is a citizen
of Ukraine or a family member of a citizen of Ukraine, and for objective reasons cannot prove his/
her integrity pursuant to Section 15, par. 4, may, during the extraordinary &crisis situation declared
in connection with a mass influx of foreigners onto the territory of the SR caused by an armed
conflict on the territory of Ukraine (hereinafter referred to as the “extraordinary & crisis situation”),
prove his/her integrity pursuant to Section 15, para. 4 also by an affidavit submitted to the employ-
er before the employment relationship commences. If the refugee has proved his/her integrity by
an affidavit pursuant to paragraph 1, the employer shall also require the submission of a psycho-
logical assessment of psychological competence not older than one year before the employment
relationship is established. Psychological competence shall be assessed by a psychological exam-
ination, which may only be carried out by a psychologist specialising in clinical psychology who
is a medical professional. The purpose of the psychological examination is to assess whether the
refugee is fit to work as a teaching staff member or as a professional staff member.

292 SKU: The State will not allow Ukrainian teachers and psychologists to be employed, 1 April
2022, available in Slovak at: https:/bit.ly/3Ap24IK



ing or professional staff memlber?*
and the requirement to demon-
strate integrity applies to all of
them. Pursuant to the provisions
of Section 15, para. 3 of the Act on
Teaching and Professional Staff, in-
tegrity shall be proved by a crim-
inal records certificate not old-
er than three months. The for-
eigner may prove his/her integri-
ty by a certificate of integrity sim-
ilar to a criminal records certifi-
cate.?®* The legislator allows a ref-
ugee, who is a Ukrainian nation-
al or a family member of a Ukraini-
an national, who cannot prove his/
her integrity in accordance with
Section 15, para. 4, to submit an af-
fidavit and a psychological assess-
ment of psychological compe-
tence not older than one year.?*
The Centre assesses that the provi-
sion of the Act in question does not
discriminate teaching and profes-
sional staff from Ukraine and con-
stitutes an additional way of prov-
ing integrity if the refugee does
not have such an option in accord-
ance with Section 15, para. 4 of the
Act in question. At the same time,
on 27 April 2022, SKU published
a procedure to facilitate employ-
ment of teaching and profession-
al staff from Ukraine. The criminal
records certificate could already

be obtained online from the Minis-
try of Internal Affairs of Ukraine,?®®
and the affidavit and the expert
opinion by a clinical psychologist
were thus no longer necessary.?’

The Centre stresses that when
drafting legislation, the legisla-
tor should adequately respond
to the current situation and com-
municate with experts so that the
adopted regulations reflect the re-
al state of affairs. At the same time,
the Centre refers to Art. 1, para. 1in
conjunction with Art. 2, para. 2 of
the Constitution of the SR, which
define the basic principles of ac-
tion of the state bodies of the SR,
including the National Council of
the SR. The legislature is obliged to
respect constitutional principles,
including the principle of equali-
ty laid down in Article 12, para. 1 of
the Constitution of the SR and the
principle of non-discrimination
regulated in Art. 12, para. 2. The Na-
tional Council of the SR may create,
amend or repeal the Constitution
of the SR, constitutional Acts and
other Acts, but may not act con-
trary to them. The Art. 2, para. 2 of
the Constitution of the SR implies
that public authorities are bound
not only by the Constitution of the
SR and Acts, but by the whole legal

293 According to Section 9, para. 1(b) of Act No. 138/2019 Coll. of the Act on Teaching and Profes-
sional Staff.

294 According to Section 15, para. 3 and par. 4 of Act No.138/2019 Coll. of the Act on Teaching and
Professional Staff,integrity is proved by a criminal records certificate not older than three months.
In the case of a foreigner, integrity is proven by a certificate of integrity similar to the criminal
records certificate issued by the competent authority of the state of which he/she is a national or
by the competent authority of the state of his/her permanent residence or habitual residence, not
older than three months, submitted to the employer together with the officially certified transla-
tion into Slovak language.

295 Section 90e of the Act on Teaching and Professional Staff.

296 Available at: https:/bit ly/41S2Vye

297 SKU, Procedure to facilitate the employment of Teaching and Professional Staff from Ukraine,
27 April 2022. available in Slovak at https:/bit.ly/40yvz6n
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order, which also includes interna-
tional treaties and legally binding
Acts of the European Union.?%®

As regards the approach to the
employment of refugees, the Cen-
tre contacted the National Labour
Inspectorate?® (hereinafter re-
ferred to as “NIP") with a request
to provide a statement about ille-
gal work and illegal employment
under the provisions of Section 2,
paras. 1, 2 and 3 of Act No. 82/2005
Coll. on lllegal Work and lllegal
Employment, and on the amend-
ment and supplementation of cer-
tain Acts (hereinafter referred to as
the “Act on lllegal Work and lllegal
Employment”). In its response, the
NIP informmed the Centre that the
results of the extraordinary task
of the labour inspection authori-
ties from 1 March 2022 to 29 April
2022 showed a minimum number
of cases of illegal employment of
third-country nationals in connec-

4.1.4 Human Trafficking

Among other problems, refugees
face the risk of human trafficking.
This is a dangerous form of crimi-
nal activity that causes serious Vi-
olations of human dignity. A com-

tion with their arrival onto the terri-
tory of the SR as a consequence of
the conflict in Ukraine. The inspec-
tion authorities registered 4 illegal-
ly employed persons, three men
and one woman, in the sectors of
construction, administration and
support services. The second spe-
cial task had been fulfilled from 3
March to 31 October 2022 and con-
sisted of inspecting violations of
the prohibition of illegal employ-
ment and selected provisions of la-
bour legislation. It focused on the
employment of third-country na-
tionals in the context of the mass
influx of persons onto the territory
of the SR. The inspection authori-
ties registered 4 illegally employed
persons, four women, in the sec-
tors of construction, accommo-
dation and catering.*® NIP stated
that the results showed that em-
ployers do misuse the situation of
third-country nationals.

mon tactic for gaining the trust of
refugees, especially women and
children in the case of Ukraine, is
often the promise of accommoda-
tion, free transport, employment or

298 Orosz, L., Svak, J. et al. Constitution of the Slovak Republic. Comment. Volume |. Bratislava:
Wolters Kluwer SR Ltd, 2021, pp. 43 and 44.

299 In 2022, the labour inspection authorities organised 2 extraordinary nationwide tasks aimed
at controlling compliance with the ban on illegal employment of third-country nationals in con-
nection with their mass influx onto the territory of the SR caused by the armed conflict in Ukraine.
300 Within the second extraordinary task, the inspection authorities detected 117 violations of Act
No. 311/2001 Coll. of the Labour Code, as amended, including 28 breaches of the particulars of the
employment contract, 20 breaches in relation to agreements on work performed outside the em-
ployment relationship, 17 breaches in relation to the recording of working time, and 13 breaches
in relation to minimum wage entitlements. They identified 6 cases of violation of Act No. 125/2006
Coll. on Labour Inspection and 3 cases of violation of Act No. 124/2006 Coll. on Occupational Safety
and Health at Work, and on the amendment and supplementation of certain Acts, as amended.



other forms of assistance.*' States
that have accepted refugees have
an obligation to identify and re-
spond adequately to such risks.

The trafficking in persons is de-
fined in the 2000 UN Palermo Pro-
tocol to Prevent, Suppress and
Punish Trafficking in Persons, Es-
pecially Women and Children,
which supplements the UN Con-
vention against Transnational Or-
ganized Crime.* The Internation-
al Covenant on Civil and Political
Rights, Art. 8 provides that “No one
shall be held in slavery; all forms of
slavery and the slave trade shall
be prohibited,” and “No one shall
be held in servitude”. Art. 4 of the
Convention provides for the pro-
hibition of slavery and forced la-
bour as follows: “No one shall be
held in slavery or servitude." 3% Ac-
cording to Art. 18 of the Constitu-
tion of the SR, para.1“No one may
be sent to forced labour or forced
service." In national legislation, the
offence of trafficking in human be-

ings is defined in Section 179 of Act
N0.300/2005 Coll. of the Criminal
Code, as amended.

The Centre stresses that the pos-
itive obligation of a State Party to
the Convention to protect the right
in Art. 4 was defined by the ECtHR
as the obligation of the State to
criminalize conduct involving en-
slavement, servitude or forced la-
bour, to take precautionary meas-
ures to prevent violations of Art. 4
of the Convention, as well as spe-
cific measures to protect potential
victims. It has further stated in this
regard that appropriate nation-
al legislation is not enough; it is al-
SO necessary to put in place effec-
tive measures to protect potential
victims of trafficking in human be-
ings.*** The positive obligation of a
Party includes the obligation to in-
vestigate a credible allegations of
violations of Art. 4 of the Conven-
tion.3%°

The Centre asked the Information
Centre for Combating Trafficking

301 Press Release, Victims of Trafficking — Ukrainian Refugees - Increased Risk of Exploitation, 24
March 2022, available at: https:/bit.ly/3V2CFzd

302 Available at: https:/bit.ly/3LmP3qgf

303 In Rantsev v. Cyprus and Russia, the ECtHR stated that trafficking in human beings is, by its
very nature, exploitation based on the exercising of rights associated with property rights. Human
beings are treated as commmodities for sale and purchase and for forced labour, often for little or no
pay, often in the sex industry. It also includes monitoring the victim's activities, while their move-
ments are often restricted. Another example is the use of violence and threats against victims who
live and work in poor conditions. The Strasbourg authority concludes that trafficking in human
beings as defined in Art. 3a of the Palermo Protocol and Art. 4a of the Council of Europe Conven-
tion on Action against Trafficking in Human Beings, constitutes an interference which may be
objected against under Art. 4 of the Convention. However, this does not exclude the possibility
that, under particular circumstances, a particular form of conduct related to trafficking in persons
may fall within the scope of another provision of the Convention. The ECtHR stresses that the
safeguards set out in the national legislation of the Contracting States must guarantee practical
and effective protection of the rights of victims of trafficking in human beings.

304 Rantsev v. Cyprus and Russia, (Application No. 25965/04), 2010, para 296, available
at: https:/bit.ly/40va7z3

305 Orosz, L., Svak, J. et al. Constitution of the Slovak Republic. Comment. Volume |. Bratislava:
Wolters Kluwer SR Ltd, 2021, pp. 223 and 224.
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in Human Beings and Prevention
of Crime of the Ministry of the In-
terior of the SR for a statement. As
of 14 October, 2022, there was only
one refugee in the Victims of Traf-
ficking in Persons Assistance and
Support Programme?3%¢ After ex-
amining the circumstances of the
case, it was not possible to estab-
lish facts that would meet the ele-
ments of the offence of trafficking
in human beings. During 2022, the
National Unit for Combating lllegal
Migration of the Border and For-
eign Police of the Presidium of the
Police Force (hereinafter referred
to as the “National Unit"), as a spe-
cialised unit with selective jurisdic-
tion to investigate criminal activi-
ties within the meaning of Section
179 of the Criminal Code, investi-
gated 35 suspected cases of traf-
ficking in human beings in relation
to Ukrainian nationals in total. Sus-
picion of human trafficking has not
been confirmed in any of the cas-
es. In September 2022, the Nation-
al Unit received a criminal com-
plaint with the suspicion of human
trafficking of a person of Ukrainian
nationality and her daughter. After
verification of the suspicion, there
were no findings that the offence

of trafficking in human beings was
fulfilled. The National Helpline for
Victims of Trafficking in Human
Beings recorded 3 reports of sus-
pected trafficking in human be-
ings. The suspicions were not con-
firmed.

In relation to the issue of traffick-
ing in human beings, the Centre
refers to the initiative of UNHCR
and the United Nations Children’s
Fund, which have set up 26 blue
dots*97 in six countries: Czech Re-
public, Hungary, Moldova, Poland,
Romania and Slovakia. Blue Dots
are centres at border crossings or
other refugee arrival points that
provide immediate services for
women and other vulnerable peo-
ple. This includes rest stops, provi-
sion of food, hygiene supplies, psy-
chological support and basic le-
gal advice.**® The provision of as-
sistance through blue dots is pre-
ventive in nature and is intended
to eliminate the risk of human traf-
ficking. The Centre evaluates such
an initiative as an example of good
practice to eliminate the risks of
this dangerous phenomenon.

306 The Programme of Assistance and Support for Victims of Trafficking in Human Beings is a
specialised programme of the Ministry of the Interior of the SR aimed specifically and only at vic-
tims of trafficking in human beings. It aims to provide services consistent with the protection of
human rights and freedoms and the reintegration of victims of trafficking in human beings, while
the victim is motivated to cooperate with law enforcement authorities so that the perpetrators
of the crime of trafficking can be punished. If there is a suspicion that a person may have been
trafficked, he or she may voluntarily decide to join the programme.

307 Maryanne Buechner, UNICEF BLUE DOTS provide critical support to refugees from Ukraine,
7 March 2022, available at: https:/bit.ly/3N75YhK

308 Press release of the Ministry of the Interior of the SR of 29 July 2022, The first Blue Dots in-
tegration centres in Central Europe have been established in Michalovce and Kosice, available at:
https:/bit.ly/3N8HiFz



4.2 Compliance with the Principle of Equal Treatment
under the Anti-Discrimination Legislation in Relation
to the Arrival of Persons Fleeing the International

Armed Conflict in Ukraine

The arrival of people fleeing the
international armed conflict in
Ukraine is also linked to the need
to protect them from discrimina-
tion. Everyone must comply with
the principle of equal treatment in
all areas of the material scope of
the Anti-Discrimination Act. There
have been some well-publicised
cases of possible discrimination or
hate speech against people arriving
from Ukraine.** There have been
negative reactions in parts of soci-
ety to the provision of assistance to
refugees.®® The unacceptability of
discrimination against third-coun-
try nationals coming from Ukraine
to neighbouring countries has
been stressed by the Director-Gen-
eral of the International Organisa-
tion for Migration (hereinafter re-
ferred to as “IOM").*" Those fleeing
the conflict in Ukraine are in a par-
ticularly vulnerable situation and
many of them may be subject to
multiple forms of discrimination.

During 2022, the Centre monitored
compliance with the principle of
equal treatment in relation to per-
sons arriving from Ukraine and pro-
vided them with legal assistance.
In order to facilitate access to le-
gal aid, the Centre has set up a spe-

cial e-mail address,*? and has pre-
pared an information leaflet in four
languages on providing legal aid to
refugees who may face discrimina-
tion.*® People arriving from Ukraine
have mainly contacted the Cen-
tre about employment and tem-
porary refuge issues and were pro-
vided general guidance by the the
Centre.

Most frequently, the Centre reg-
isters complaints in the areas of
the provision of goods and servic-
es, education and employment
and similar legal relations. Howev-
er, the Centre has not observed a
high increase in cases of discrim-
ination against persons arriving
from Ukraine. This chapter provides
a brief analysis of the cases and as-
sesses whether the principle of
equal treatment has been or may
have been violated.

The Anti-Discrimination Act is a
fundamental part of national legis-
lation which, according to Section
1, regulates the application of the
principle of equal treatment and
provides for legal remedies if this
principle is violated. Not all less fa-
vourable treatment is discrimina-
tion. A reasonable conclusion of dis-

309 M. Nemec, A merchant from Svit forbade Ukrainians from entering his shop: I'll contract HIV
or tuberculosis from them, available in Slovak at: https:/bit.ly/441CA2G

T. Krauszova, “Ukraine must be destroyed, Ukrainians massacred.” DJ from Partizanske under in-
vestigation by police for hate speech, available in Slovak at: https:/bit.ly/40z1by0

310 Survey on refugees from Ukraine: Almost 90 percent of Slovaks think the state should care
more about its own citizens, available in Slovak at: https:/bit ly/41TsQW9

311 “Discrimination based on race, ethnicity, nationality or immigration status is unacceptable.
| condemn any such acts and call on States to investigate and address this matter immediately.”
See IOM, Discrimination and racism against third-country nationals fleeing Ukraine must end:
IOM Director-General Antonio Vitorino, available at: https:/bit ly/20BBLO04

312 pravnapomocutecencom@snslp.sk

313 Information leaflet available at: https:/bit.ly/2wRIMMf
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crimination may be reached based
on the cumulative identification of
the area of legal relations protect-
ed by anti-discrimination act,*" the
prohibited ground of discrimina-
tion®> and the form of discrimina-
tion.%*®

The existence of a comparator is
necessary for some forms of dis-
crimination. At the same time, Sec-
tion 8 of the Anti-Discrimination
Act regulates the conditions of per-
missible differential treatment.

4.2.1 Provision of Goods and Services

The Centre dealt with the case of a
client who is a national of Ukraine.
Together with her mother and mi-
nor daughter, she decided to use
a taxi for transport. Upon the arriv-
al of the taxi driver, the client load-
ed the pushchair into the boot of
the vehicle. When the client, her
mother and daughter got into the
vehicle, she noticed that the driv-
er had already switched on the
meter, even though the vehicle
was still standing. The client asked
the driver to reset the meter and
turn it on the moment the vehi-
cle moved. The driver objected to
the client, made inappropriate re-
marks about Ukrainian men and
women, and then told them force-
fully to get out of the vehicle. As the
client was exiting the vehicle, she
slammed the door harder, the driv-
er exited the vehicle and started
scolding the client and her moth-
er. He hit the client's mother, who
fell The client’s case clearly involved

the area of provision of goods and
services. Considering the hate-
ful comments against Ukrainians
and Ukrainian women, being of a
Ukrainian nationality can be iden-
tified as a reason for discrimina-
tory behaviour. When identifying
the form of discrimination, the taxi
driver's conduct would meet the
definition of direct discrimination,
which is “an act or omission that
treats a person less favourably
than another person in a compa-
rable situation is, has been or co-
uld be treated.”” In the client’s
case the potential comparable
person could be a person or group
of persons of Slovak nationality.

Discrimination within the mean-
ing of the Anti-Discrimination Act
cannot be unequivocally estab-
lished without the existence of ev-
idence. As the hateful comments-
by the taxi driver were made
inside the vehicle and there is no

314 According to Section 3, para. 1 of the Anti-Discrimination Act, this applies to employment and
similar legal relationships, social security, health care, the provision of goods and services, and
education.

315 According to Section 2, para. 1 of the Anti-Discrimination Act, compliance with the principle
of equal treatment consists of the prohibition of discrimination on the grounds of sex, religion or
belief, race, nationality or ethnic group, disability, age, sexual orientation, marital or family status,
colour, language, political or other opinion, national or social origin, property, birth or other status,
or on the grounds of notification of a crime or other anti-social activity.

316 According to Section 2a, para. 1 of the Anti-Discrimination Act, discrimination can be direct or
indirect, it can be harassment, sexual harassment and unjustified discrimination; also instruction
to discriminate and incitement to discriminate are perceived as discrimination.

317 Section 2a, para. 2 of the Anti-Discrimination Act.



evidence proving these allegations,
it cannot be evaluated with cer-
tainty that there was a causal con-
nection between the hateful com-
ments against the client and her
mother and the physical assault.
There is also no evidence proving
that the taxi driver did not have the
taximeter set correctly. However,
this does not mean that there was

4.2.2 Education

The Centre was evaluating a com-
plaint from a client in which she
asked whether it was a violation of
the principle of equal treatment
if the client, as a parent, was pay-
ing for meals at a kindergarten,
while the Ukrainian children had
free meals. For the child of an al-
ien pursuant to Section 146, pa-
ra. 1 of the Education Act, who will
be attending a kindergarten or pri-
mary school and meets the condi-
tions*® for receiving a subsidy for
meals, this can be provided. This
subsidy can be granted to children
from households receiving materi-
al hardship assistance or attending
a kindergarten or primary school
with at least 50 % of the children
from households receiving mate-
rial hardship assistance.** In the
Centre’s legal opinion, subsidies for
the children of foreigners can be

no other unlawful conduct. In the
client's case, the taxi driver may
have committed a hate crime.
The physical assault on the client’s
mother was witnessed by the pres-
entwitnesses. The legal representa-
tion of the client was subsequent-
ly taken over by the Human Rights
League, with whom the Cen-
tre coordinated further action.®®

considered justified. They apply to
eligible groups of children with so-
cially disadvantaged backgrounds
and meeting the conditions for the
subsidy. The subsidies in question
constitute a legitimate means of
redressing material inequalities in
relation to the children of foreign-
ers pursuant to Section 146, para. 1
with socially disadvantaged back-
grounds. The mechanism of school
meals for children from Ukraine is
the same as for pupils with Slovak
citizenship, who can get free meals
if they are in material need or have
a socially disadvantaged back-
ground.*? In the contested case,
there was no less favourable treat-
ment and the provision of food
subsidies to the children of foreign
nationals did not constitute dis-
crimination within the meaning of
the Anti-Discrimination Act.

318 The Human Rights League is an accredited body providing free legal representation of vic-
tims of hate crimes. See Human Rights League: We have launched accredited support for victims
of hate crime, available in Slovak at: https:/bit.ly/30lSgr2

319 He/she attends an educational process in kindergarten or in primary school, takes meals and

belongs to some of the eligible groups of children.

320 Labour Office of Social Affairs and Family Bratislava, Useful information for citizens of Ukraine,

available in Slovak at: https:/bit.ly/41INrAUK

321 A meals subsidy may also be granted to a child attending kindergarten or primary school if
the child is from a household with income not more than the minimum subsistence level in the
month prior to the application for the food subsidy. Available in Slovak and Ukrainian at: https;/

bit.ly/4TINrAUk
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4.2.3 Employment and Similar Legal Relations

An employer contacted the Cen-
tre to ask whether it would be a
breach of the prohibition of dis-
crimination if it offered employees
who are foreign nationals and have
the status of temporary refuge the
possibility of free accommodation
in a hostel or similar accommmoda-
tion facility, or provided them with
an earmarked financial contribu-
tion for accommodation. The em-
ployer would not provide such a
benefit to other employees.

The provision of free accommoda-
tion or a financial accommodation
allowance constitutes an employ-
ee benefit. The prohibition of dis-
crimination under Section 6, para.
2(b) of the Anti-Discrimination Act
also applies to “the performance
of employment and conditions of
employment, including remune-
ration, promotion and dismissal”.
This legal question therefore falls
within the field of employment re-
lations. In assessing the existence
of a discriminatory ground, it is im-
portant to note that the status of a
refugee cannot be identified with
any clearly identifiable characteris-
tic. In the legal opinion of the Cen-
tre, refugee status could be consid-

ered as the discriminatory ground
of “other status”.®?? When assess-
ing the form of discrimination,
one may consider direct discrim-
ination. It presupposes the exist-
ence of a person or group of per-
sons who are in a comparable situ-
ation to the person or group of per-
sons concerned. As regards the le-
gal issue under consideration, em-
ployees with temporary refuge sta-
tus and all other employees who
do not have such status are in a
comparable position. As regards
the exercising of the rights and ob-
ligations arising from the employ-
ment relationship, all staff are in a
comparable position and the refu-
gee status has no impact on their
performance. If benefits were pro-
vided exclusively to employees
with temporary refuge status, the
employer’s actions would satisfy
the elements of direct discrimina-
tion. The Centre considers the pro-
vision of accommodation to refu-
gees under the Lex Ukraine to be
an appropriate alternative to the
above benefits. The legal regula-
tion of support for the integration
of refugees is the primary task of
the state, not of private law entities.

322 In this context, it is necessary to refer to the judicial interpretation of the European Court of
Human Rights in Bah v. the United Kingdom, in which the ECtHR subsumed immigration status
under the protected ground of other status, due to the legal status of the person it concerned.
From the decision of the ECrHR on Complaint No. 56328/07 of 27 September 2011 in Bah v. the
United Kingdom, parra. 46, available at: https:/bit.ly/30sSr9V



Conclusion

The international armed conflict
in Ukraine has caused the largest
displacement of people in Europe
since the Second World War. Ref-
ugees are in a particularly vulner-
able situation and receiving States
are obliged to guarantee their fun-
damental rights and freedoms.
Slovakia has responded to the ar-
rival of refugees by introducing
legislation to facilitate their inte-
gration into the Slovak society. De-
spite state efforts and assistance in
the form of benefits, refugees face
a number of challenges and risks.
In this chapter, the Centre has pro-
vided an overview of the obliga-
tions and commitments that Slo-
vakia has as a party to a number of
international human rights instru-
ments and identified the challeng-
es that refugees face.

The Centre assesses that the pro-
vision of allowances by the Minis-
try of the Interior of the SR and the
Ministry of Transport of the SR is
an effective way to ensure the right
to housing for those who fleeded
Ukraine. However, they may face
less favourable treatment from ac-
commodation providers. The Cen-
tre stresses that the SR should es-
tablish mechanisms to increase
the protection of refugees and en-
sure their right to adequate hous-
ing, which should be safe and dig-
nified. It must prevent the creation
of overcrowded accommodation
and is obliged to prevent segre-
gation and discrimination against
persons in relation to the right to
housing.

As regards the right to education,
the biggest challenge is access to

education for children of refugees.
One ofthereasonsforthe problem-
atic inclusion in the Slovak educa-
tion system is the fact that they are
not subject to compulsory school
attendance. From the point of
view of the successful integration
of refugee children of into the Slo-
vak education system, the Centre
considers it desirable to introduce
compulsory school attendance for
the children of foreignersas well. In
ensuring the right to education for
such children, the state must also
bear in mind the language barri-
er that children from Ukraine face.
To overcome this, schools provide
basic and extension courses in the
national language, while the Cen-
tre understands that language
courses alone are not sufficient. It
is therefore imperative that all ac-
tors in the field of education take
systematic and comprehensive
measures to achieve the full inclu-
sion of children of refugees in the
educational process.

The Centre has also focused on the
access of refugees to the labour
market, which is a key aspect of
their integration into society. Ref-
ugees' access to the labour mar-
ket has been regulated by the SR
in several regulations through the
package of laws called Lex Ukraine.
The Centre stresses that the right
to work includes, inter alia, the pro-
hibition of discrimination or the
right to fair and satisfactory work-
ing conditions. The Centre assess-
es positively the activity of the au-
thorities in carrying out checks on
compliance with labour law reg-
ulations in response to the arriv-
al of foreigners onto the territory
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of the SR as a result of the conflict
in Ukraine. It also drew attention to
the risk of trafficking in human be-
ings faced by refugees while it sees
effective right to work as an effec-
tive prevention.

The Centre, as the national equal-
ity body, has considered cases in
which clients have challenged vi-
olations of the prohibition of dis-
crimination under national an-
ti-discrimination legislation in rela-
tion to refugees. These were in the

Recommendation

The Centre recommends that:

areas of provision of goods and ser-
vices, education and employment.
It stated when inappropriate com-
ments and actions by a taxi driver
and subsequent physical assault
may meet the elements of direct
discrimination and assessed that
providing benefits to refugees may
constitute a violation of the princi-
ple of equal treatment and provid-
ing food subsidies to children of
foreigners is not a violation of the
prohibition of discrimination un-
der the Anti-Discrimination Act.

1 The Ministry of the Interior of the SR and the Ministry of Trans-
port of the SR establish specific mechanisms for screening and
control of accommodation providers for refugees.

2 The Ministry of Education of the SR introduce compulsory school
attendance for children of foreigners.

3 Kindergartens, primary and secondary schools provide suffi-
cient support to the refugee children in order to eliminate the
language barrier to inclusion in the educational process.

4 Kindergartens, primary and secondary schools prevent creating
separate classes for the education of refugee children.
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The presented 2022 Report pro-
vides an objective and up-to-da-
te picture of observance of human
rights and fundamental freedoms
and presents specific and targe-
ted recommendations aimed at
improving the level of protection
and promotion of human rights
and fundamental freedoms in the
territory of the SR, including the
requirement to respect the prin-
ciple of equal treatment.

In the first chapter, the Centre as-
sessed the implementation of the
recommendations addressed to
individual entities in the 2021 Re-
port, specifically in the area of CO-
VID-19 vaccination and the impact
of the COVID-19 pandemic on se-
lected human rights and funda-
mental freedoms, in the area of
women's reproductive rights, and
in the area of the promotion and
protection of human rights, fun-
damental freedoms and the prin-
ciple of equal treatment in legisla-
tive processes. The Centre conclu-
des that, in view of the evolution of
the COVID-19 pandemic, some re-
commendations have been imple-
mented without external interfe-
rence and some have proven to be
outdated. In the area of women's
reproductive rights and the pro-
motion and protection of human
rights, fundamental freedoms and
the principle of equal treatment
in legislative processes, the Centre
has not recorded any progress in
improving the protection and im-
plementation of human rights and
fundamental freedoms - instead,
quite the contrary.

In the second chapter, the Cen-
tre focused on the Slovak educa-

tion system, which has long faced
the problem of separate education
of children of Roma ethnicity and
children with disabilities. The Cen-
tre stressed the need to introduce
a general definition of segregation
not applying to the field of educa-
tion only, by adding it among the
forms of discrimination provided
for in the anti-discrimination law. It
also referred to the decision of the
Presov District Court on the illegal
education of Roma children in spe-
cial classes. Its significance is mul-
tiplied by the fact that it is the first
decision of a national court in Slo-
vakia in which the court concluded
that Roma children are discrimina-
ted against (segregated) by being
educated in special classes for
children with mental disabilities.
It also presented specific cases of
segregation at Elementary Scho-
ol with Kindergarten in Jakubany,
Elementary School in Sacurov and
the Elementary School in Ostrova-
ny. In the second chapter, the Cen-
tre also commented on the status
of implementation of the recom-
mendations of the UN Com-
mittee on the Elimination
of Racial Discrimination.

In the third chapter,
the Centre expres-
sed its belief that de-
spite the terrorist at-
tack on LGBTI+ peo-
ple outside Teplaren
bar and communi-
ty space in Brati-
slava, this situation
has not led to the
adoption of mea-
sures at the level of
legislation and poli-
cies to strengthen the
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protection of and access to the en-
joyment of fundamental rights by
LGBTI+ people. Attempts to intro-
duce the institutes guaranteeing
fundamental rights and protection
of private life and legal recogni-
tion of same-sex unions have not
been successful, so there has been
no move towards equal rights for
LGBTI+ people at the legislative le-
vel, even in 2022. The legal uncer-
tainty in 2022 that was created by
the adoption and subsequent sus-
pension of the Ministry of Health's
Expert Guideline has resulted in a
restriction on the exercising of the
right to legal gender recognition in
violation of the obligations on the
right to health and the right to pro-
tection of private life. Thus, even
in 2022, the same situation conti-
nued in Slovakia, and registry offi-
ces continued to require confirma-
tion of sterilisation of a transgender
person as part of a medical transi-
tion in order to change their name
during the transition or after com-
pletion thereof. The Centre is po-
sitive about the ground-breaking
decision of the Regional Court in
Zilina in the case of recognition of
same-sex partnerships concluded
abroad for the purpose of gran-
ting permanent residence in Slo-

vakia and the decision of the Su-
preme Administrative Court of the
SR in the case of conditioning the
transcription of a transgender per-
son‘'s name in the registry office
with sterilization. In Chapter Three,
the Centre explored the impact of
barriers and obstacles to the work
of LGBTI+ human rights defenders.
In the fourth chapter, the Centre
provided an overview of the obliga-
tions and commitments of the SR
as a party to a number of interna-
tional human rights instruments
and identified the challenges fa-
ced by refugees. The Centre poin-
ted out that Slovakia should estab-
lish mechanisms to increase the
protection of refugees and ensu-
re their right to adequate housing.
In the field of education, the Cen-
tre stated that language courses
alone are not sufficient to overco-
me the language barrier and that
it is necessary to take systemic and
comprehensive measures to achie-
ve the full integration of refugee
children into the educational pro-
cess. The Centre also focused on
the access of refugees to the la-
bour market and made a brief ana-
lysis of the suggestions that had
been addressed to it.



List of recommendations

Segregation in Education — a Continuing Problem and an
Evaluation of Proposed Solutions

1 To the Ministry of Justice of the SR, to submit to the National
Council of the SR a draft amendment to the Anti-Discrimination
Act, which will, inter alia, introduce a legal definition of segrega-
tion as one of the forms of discrimination.

2 To the Ministry of Education, to immediately meet the desegre-
gation targets of the Component 6 reform, which has yet not
been met.

3  Tothe Ministry of Education of the SR, to submit a draft amend-
ment to Act No. 596/2003 Coll. on State Administration in Educa-
tion and School Self-Government, and on the amendment and
supplementation of certain Acts, whereby the National Council
of the SR would add to Section 8, para. 1 a municipality's obliga-
tion to take into account the ethnic composition of the popu-
lation living in the municipality territory or a part thereof when
determining the school district.

4 To the Ministry of Education of the SR, to submit a draft amen- L2

dment to the Education Act, by which the National Council of
the SR would introduce an obligation to ensure integrated edu-
cation of pupils with disabilities in so-called mainstream clas-
srooms.

Rights of LGBTI+ People in Slovakia

1 Tothe Government of the SR, to adopt an action plan for LGBTI+
people and to instruct the Ministry of Justice of the SR to prepa-
re it through a participatory process with LGBTI+ human rights
defenders and LGBTI+ organisations, on the basis of expertise,
independence and partnership.

2 Tothe Government of the SR and the National Council of the SR,
to immediately implement the requirements of the /t's About
Our Lives initiative.

3  Tothe Ministry of Justice of the SR, to submit without any undue
delay a draft act laying down a specific legal framework of rights
and obligations of same-sex couples and ensure adequate and
dignified recognition and protection of their life union in accor-
dance with the obligations of the SR in relation to the right to
respect for private life under Art. 8 of the Convention.
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To members of the National Council of the SR, to refrain from
submitting legislative proposals that restrict the rights of LGBTI+
people and stigmatize them, and to respect the principle of equ-
al treatment and the prohibition of discrimination on the basis of
sexual orientation and gender identity when introducing legisla-
tive measures.

To the Ministry of Health of the SR, to refrain from retrogressive
actions and measures in the area of the right to health, as well
as the right to respect for private life and the right to protection
from torture and other cruel, inhuman or degrading treatment
of transgender persons in Slovakia and restricting the right to
recognition of gender identity and legal transition.

To the Government of the Slovak Republic, to ensure a safe de-
mocratic environment for human rights defenders and civil so-
ciety organisations, including systematic and sustainable institu-
tional and financial support.

To the Government of the SR, to individual ministries and to Na-
tional Council of the SR, to strengthen and support the active
participation of LGBTI+ human rights defenders and advocates
in the development of laws and policies, especially those that
have a direct impact on the human rights of LGBTI+ people.

To the Government of the SR and central public administration
bodies, to implement and support awareness-raising activities
and education of the general public on the human rights of LGB-
Tl+ people and to systematically dispel misinformation about
harmful myths and prejudices about LCBTI+ people.

Fundamental Rights and Freedoms of Persons Fleeing the
International Armed Conflict in Ukraine

To the Ministry of the Interior of the SR and the Ministry of Trans-
port of the SR, to establish specific mechanisms for screening
and control of accommodation providers.

To the Ministry of Education of the SR, to regulate the introduc-
tion of compulsory school attendance for children of foreigners.

To kindergartens, primary and secondary schools, to provide suf-
ficient support to refugee children in order to eliminate the lan-
guage barrier to inclusion in the educational process.

To kindergartens, primary and secondary schools, to prevent cre-
ating separate classes for the education of refugee children.



